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THE POWER OF A CORPORATION TO PURCHASE 
ITS OWN STOCK* 


ErRwIN Esser NEMMERS 
SHort History oF THE SuBjecT Prior To 1930 


For more than a century, courts in the United States have been 
defining the power of a corporation to purchase its own stock.1 The 
use of this tool as a convenience in financing—both good and bad— 
developed very quickly after 1900 in what was a generally prosperous 
economy until 1930. The principles of law governing the growth 
of the subject to that date were beginning to crystallize and unde- 
sirable features were being investigated but little was done until the 
general movement in the twenties to revise completely the general 
business incorporation laws of the several states.2 This movement 
together with the advent of depression, corporate insolvency and the 
collapse of the labrynthian corporate structures was bound to exert 
a new influence upon the case law. The present purpose is to exam- 
ine in particular the accounting procedure which has become the 
crux of the problem, and the recent statutory efforts in this direction. 


The English rule which does not allow a corporation to purchase 
its own stock is based on the theory that to permit such a practice 
would be condoning an indirect method of reducing the capital stock, 
injuring creditors and other shareholders and allowing a corporation 
to traffic in its own shares, which is ultra vires.® There are excep- 
tions to the English rule, e.g., a corporation can reacquire its own 
stock in satisfaction of a debt.* 


The majority American rule permitting a corporation to purchase 
its own shares stems from the Georgia case of Hartridge v. Rock- 





* Professors E. Merrick Dodd, Jr., and Ralph J. Baker of Harvard Law 
School contributed many valuable suggestions to the preparation of this article. 

*In the United States, the first case appears to have been Hartridge v. Rock- 
well, R. M. Charlit. 260 (Ga. 1828). See note 5, infra. 

European nations generally prohibit corporations from purchasing their own 
stock. Cf. Nussbaum, Reacquisition by a Corporation of Its Own Stock (1935) 
35 Col. L. Rev. 971 for a general treatment of the European situation. 

*See appendix infra. 

* Trevor v. Whitworth, [1887] 12 A.C. 409, the leading English case. 
“In re Denver Hotel Co., [1893] 1 Ch. 495. 
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well decided in 1828.5 It will be noted that this case antedates the 
leading English case just cited. The Georgia court was without sub- 
stantial authority in the matter® and was, perhaps, not inclined to 
examine the potentialities of the decision too carefully because at 
that time corporations were relatively unimportant, being confined 
largely to banks, charitable institutions and insurance companies,’ 
and in the majority of states, charters were still special acts of the 
legislature.® 

Still to be developed were manipulation, advantageous tax posi- 
tion, liberal incorporation statutes and other phenomena of the last 
half of the nineteenth century. Accounting practices were by no 
means unified and the gulf between investor and management so 
characteristic of the large corporation had not yet developed, since 
corporations were for the most part small and local in nature. 

With this economic survey we turn to the court’s decision. Ina 
period of declining investment opportunities a Georgia bank bought 
its own stock as a temporary investment with the idea of selling the 
stock again later but in the meanwhile increasing its net earnings 
thereby. In the light of the latent nature of corporate possibilities, 
it is somewhat surprising to find the court considering some of the 
main arguments on both sides of the case which have remained 
much the same down to the present time. Two groups, said the 
court, might object to the purchase: creditors and shareholders. 
Creditors could not object because the corporation was receiving an 
asset of equal value to the money paid out. The shareholders might 
object because in this way directors could perpetuate themselves in 
office but the court took the position that the motive in purchase was 
not to be examined. Both these groups and their problems will be 
examined later in more detail. The court, however, did see some 
of the major problems and in terms of the economic setting of that 
day gave a reasonable solution. In a dictum the court also stated 





*R.M. Charlit. 260 (Ga. 1828). It is true there is a passing dictum in an 
earlier New York case, Ex parte Holmes, 5 Cow. 426, 434 (N.Y. 1826), but 
Hartridge v. Rockwell gives a more detailed consideration to the problem, al- 
though it too is dictum because the issue to be decided was whether the corpora- 
tion could resell the shares. The first decision on the point appears to be Dupee v. 
Boston Water Power Co., 114 Mass. 37 (1873). 

*In addition, this was the first case before the newly appointed Judge 
William Davies. See In re Tichenor-Grand Co., 203 Fed. 720 (S.D.N.Y., 1912) 
where L. Hand, J., so states. 

* Davis, Earty History oF AMERICAN CORPORATIONS 91. 

*The first general incorporation statutes in the United States were: N.Y. 
Laws (1811) c. 67; Onto Laws (1811) c. 15; Pa. Laws (1835-36) c. 194; NortH 
CarotrnA Laws (1836-37) cs. 10-12. 
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that shareholders had no preemptive rights when the corporation 
chose to sell the shares again. 

It is not without significance that the decision was unfavorably 
received by the legislature which shortly thereafter made such pur- 
chases misdemeanors and provided that violation of the statute ren- 
dered directors liable to fine and imprisonment.® The decision is 
criticized in later Georgia Cases.!° 

An Ohio decision, Taylor v. Miami Exporting Co., allowing a 
corporation to take its own stock in satisfaction of a debt was, how- 
ever, more widely cited in later opinions.14 Subsequent decisions 
ignored the important fact that there the corporation was not pur- 
chasing stock but merely solving a bad situation as best it could; even 
the English rule allows acquisition under these circumstances.!* Re- 
peatedly this fact was ignored’* and the broad rule laid down that 
in the absence of constitutional or statutory prohibition, corporations 
have inherent power to deal in their own stocks in good faith.’* 

Before coming to the detailed examination of the rule and the 
arguments pro and con, it is valuable to consider the uses and abuses 
which the power has been made to serve so that proper evaluation of 
the arguments can be made and arm-chair, im vacuo analysis may 
yield to the pragmatic. It is understood, of course, that the classifi- 
cation as between use and abuse is to a certain extent arbitrary. 


UsEs OF THE POWER 


In the earlier history of the majority American rule, an impor- 
tant use of the power was to meet the problem of dissenting share- 
holders in a small corporation who could, to the satisfaction of all 
parties, be bought out by the remaining shareholders with the cor- 
poration’s funds where the shareholders themselves did not have the 
necessary capital and there was no ready market. It is true that 
such withdrawals are possible in partnerships but certainly not with 
the ease of the corporate solution, ¢.g., in the case of franchises’ re- 





*Ga. Penat Cope (1850) c. 9, div. 9, §43. But the statute was shortly 
repealed and is no longer Georgia law, see Ga. CopE ANN. (1939) §22-9901 e¢ seq. 

* E.g., Fitzpatrick v. McGregor, 133 Ga. 322, 65 S.E. 859 (1909). 

%6 Ohio 133 (1833). 

"In re Denver Hotel Co., [1893] 1 Ch. 495. 
:. Pn See Levy, Purchase by Corporation of its Own Stock (1930) 15 Mrnn. 

. Rev. 1. 

“ E.g., Burnes v. Burnes, 137 Fed. 781 (CCA 8th, 1905); Atlanta Assn. v. 
Smith, 141 Wis. 377, 123 N.W. 106 (1909). 

**Lowe v. Pioneer Threshing Co., 70 Fed. 646 (C.C., D., Minn., 1895); 
see Levy, Purchase by Corporation of its Own Stock (1930) 15 Munn. L. Rev. 











164 WISCONSIN LAW REVIEW [Vol. 1942 


issue might be necessary for the new partnership. Usually creditors 
in this case would be only too willing to consent to such a change 
because conditions within the organization would presumably im- 
prove with unity. However, minority shareholders may disagree and 
be overridden,!* and legitimate minority criticism may thus be stifled. 

Another use, of more recent origin, is the encouragement of 
employee stock ownership by an agreement of the corporation to re- 
purchase’? at the original purchase price, in the usual case, when 
the employee leaves the company"*®. The agreements vary widely but 
their general purpose is to encourage employee participation in con- 
trol and profits. It must be admitted, however, that this purpose 
can be achieved in other ways perhaps justi as satisfactorily, thus an 
option to purchase could be inserted in favor of the new employee 
upon the retirement of the old employee. 

One use which both American’® and English” cases allow is the 
acceptance of stock in cancellation of a debt. Important here is 
whether the debt is bona fide and otherwise uncollectible. Bona fide 
refers to such facts as whether the stock was fully paid for in a 
watered-stock sense, and whether an assessment is likely. Similar 
examples of reacquisition are: gift or bequest to the corporation,” 
foreclosure of a chattel mortgage where the security is the corpora- 
tion’s stock, or enforcement of a lien,?* forfeiture of shares for fail- 
ure to pay the balance due on shares, calls or assessments,?* acquisi- 
tion as the result of a successful suit for conversion by the defendant 
of the corporation’s stock,™* the situation where the corporation has 
issued more stock than its charter permits and seeks to repurchase 
the excess*® and the case where the corporation sells its stock under 





* Gilchrist v. Highfield, 140 Wis. 476, 123 N.W. 102 (1909). But some states 
have by statute required unanimous stockholder consent unless there is a surplus. 
See S. D. Rev. Cope 1939, §11.0303; N. D. Comp. Laws 1929 $4531; Oxta. ANN. 
Stat. 1940 tit. 18, §58. 

** Note (1928) 42 Harv. L. Rev. 829. 

* The leading case is: Topkan, Loring & Schwartz, Inc. v. Schwartz, 249 N.Y. 
206, 163 N.E. 735 (1928), Notes (1929) 29 Cor. L. Rev. 356; (1929) 15 Corn. 
L. Q. 108; (1929) 42 Harv. L. Rev. 830; (1930) 43 Harv. L. Rev. 831; (1930 
3 Sr. Joun’s L. Rev. 115; (1937) 12 Sr. Joun’s L. Rev. 276; (1929) 6 N.Y.U. 
L.Q. 321; (1929) 39 Yare L.J. 902. Also of this type are the consumer re- 
purchase agreements peculiar to the utilities. 

* Taylor v. Miami Exporting Co., 6 Ohio 133 (1833). 

* In re Denver Hotel Co., [1893] 1 Ch. 495. 

™ Lake Superior Iron Co. v. Drexel, 90 N.Y. 87 (1882). 

™City Bank v. Bruce, 17 N.Y. 507 (1858). 

* Alling v. Ward, 133 Ill. 264, 24 N.E. 551 (1890). 

™Condouris v. Imperial Turkish Tobacco Co., 22 N.Y.Supp. 695, 3 Misc. 
66 (1893). 

* Kelly v. Central Union Fire Ins. Co., 101 Kan. 91, 165 Pac. 806 (1917), 
aff'd on rehearing, 101 Kan. 636, 168 Pac. 686 (1917). 
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an agreement to repurchase subsequently if a proposed object is not 
achieved.”¢ 

A more recent use of treasury stock?’ is to decrease the cost of 
doing business, especially where there are cumulative preferred 
shares, by decreasing the amount of dividends which will have to be 
paid in the future. The whole procedure is favored during depres- 
sion as a contraction device. 

A more dubious use and often an abuse is the “conditional sale” 
of stock by a new corporation of problematic future.** To lure other- 
wise unavailable investment funds, the corporation agrees to give 
“your money back” on request during a specified period, or at any 
time or on the happening of a specified event. The possible variants 
are legion here. There may be time limits, part issuance with or 
without the clause where the effort is merely to tap a part of the 
market through this clause while another segment does not have the 
clause, or the corporation, may merely have an option to repurchase 
rather than an agreement to do so. The possibilities of nefarious 
dealing need no indication. Even assuming absolute good faith by 
all concerned, few creditors would be satisfied with an arrangement 
whereby a good share of their security could pull up stakes and in- 
crease the credit risk even though the corporation remained solvent. 
The same argument can be advanced by shareholders especially if 
only some of the shares were sold with the repurchase clause, and 
the balance of the shareholders were ignorant of the repurchase 
agreements. 


ABUSES OF THE POWER 


The last class just discussed marks the twilight zone between use 
and abuse. Treasury stock®® has traditionally been the method used 
for scalawag financing*®® to avoid legal restrictions*! such as that no 
stock can be issued below par. If issue were narrowly construed, 
then treasury stock could be sold below par after the original stock 





™ Cf. Chicago, Pekin & Southwestern Ry. v. Marseilles, 84 Ill. 643 (1877). 

"The term “treasury stock” is ambiguously used. Properly speaking, it 
includes only stock of the corporation which has been reacquired. To use it to 
include stock which is authorized but unissued (which is, popularly, “in the 
treasury”) is a misnomer. 

*In Paducah & M. Ry. v. Parks, 86 Tenn. 554, 560,/8 S.W. 842, 844 (1888) 
the court points out the inherent dangers. 

* See note 27 supra for definition of treasury stock. 

*T.e., in dealings after the corporation has been established. Shady promo- 
er has usually been achieved through donation by the promoter and other 
evices. 
™ Dewinc, FrnancraL Poricy or Corporations (3d ed., 1934) 434. 
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was issued to promoters in liberal amounts as payments for serv- 
ices.3? 

Almost equally prominent as an abuse is the endeavor on the part 
of the directors to retain control by reducing the amount of voting 
stock, by acquiring treasury stock which is not votable,** and thereby 
increasing the percentage of stock held by the faction desiring to 
perpetuate itself, and sometimes shifting that faction from a minor- 
ity to a majority position. Where such open methods are too re- 
pugnant, a subsidiary “blind” may be used sometimes with success* 
but more often without success. 

What may be termed “preferential liquidation” is achieved by the 
corporation’s buying out favored parties when the ultimate purpose 
is to liquidate and it is realized that liquidation will result in less than 
par repayments for all if they are to be paid off at the same time.** 
Or the stockholders who have been bought out may thereby escape 
assessments. 

Following the dictum of the Georgia court®’ that treasury stock 
is not subject to preemptive rights upon its reissue, the corporate 
management may be seeking to reissue stock without giving minority 
stockholders an opportunity to buy, by issuing the stock and then 
reacquiring it.** Or, more commonly, the management may desire 
to prevent the minority from growing where the existent capital 
structure is sought to be maintained. 

Perhaps the worst abuse of treasury stock is manipulation on the 
stock market. This is not an unmixed evil, however. Once a cor- 
poration’s stock is listed on an exchange, it is a common rule of the 
financial world that such corporation must be prepared to support 
its stock on the market and guard it from becoming the football of 
professional manipulators. For a corporation to refuse to support 





* While a purchaser who was ignorant of the overvaluation might not be 
liable, Alling v. Ward, 133 Ill. 264, 24 N.E. 551 (1890), he would have the burden 
of showing overvaluation in a suit to recover. 

* Walsh v. State, 199 Ala. 123, 74 So. 45 (1917). Many states specifically 
provide by statute that treasury stock be not voted. 

“In re Buffalo R.R., 37 N.Y. Supp. 1048 (1896). 

*O’Connor v. International Silver Co., 68 N.J. Eq. 67, 59 Atl. 321 (1904). 

* Grasselli Chemical Co. v. Aetna Explosive Co., 258 Fed. 66 (S.D.N.Y. 1918). 

* Hartridge v. Rockwell, R.M. Charlt. 260 (Ga. 1828). This is not to infer 
that the preemptive right doctrine was not already in existence, but this dictum 
of the Georgia court has been repeatedly followed in nineteenth century cases. 
The leading modern case on preemptive rights and treasury stock is Bogg v. 
International Silver Co., 11 F. (2d) 147 (C.C.A. 2d, 1925), following the Georgia 
case 


Cj. Meredith v. N.J. Zinc & Iron Co., 55 N.J. Eq. 211, 37 Atl. 539 (1897). 


























THE POWER OF A CORPORATION 167 





March] 


its own stock may be fatal, since depressed prices on the stock ex- 
change, even artificially depressed prices, sooner or later affect sales 
and credit standings. The argument for permitting a corporation to 
deal on the exchanges in its own stock thus is the same as that which 
supports the existence of the exchange itself, the “stabilizing” result 
achieved by free-trading. But abuses are unlimited. Dealings con- 
fuse earnings and losses in annual reports under many modern state- 
ments®® which do not distinguish between an operating statement of 
ordinary business transactions and a general profit and loss state- 
ment. Such manipulations may throw a corporation into insolvency 
or deeper into insolvency. It is true that the majority American 
rule is hemmed in by the usual fraud and fiduciary qualifications, but 
these may be small comfort when the burden of showing violations 
is on the plaintiff stockholder, especially where the corporation is 
large and the stockholder small. 


RATIONALE FOR THE Majority AMERICAN RULE CONTRASTED WITH 
RATIONALE OF THE MINORITY AMERICAN (OR ENGLISH) RULE 


The earliest argument for the majority rule was essentially nega- 
tive. As stated in the first American Case, since neither statute nor 
charter forbade the purchase of its own stock by a corporation and 
since there is nothing inherently vicious about such a practice, it can- 
not be enjoined.“ The court assumed that the capital “remains the 
same, neither diminished, nor increased” since the purchased stock is 
an “asset” of equal value.*! Possible evil motives were not allowed 
to influence the decision! If injury should result, the stockholder 
has his remedy! Such a rule is based on fallacious reasoning. Later 
developments showed the defects to be vicious on occasion and the 
remedy a hollow one in practice. It is mere verbiage to say the cor- 
poration has a new asset. What has happened is that the capital and 
assets have both been reduced in the amount of the purchase price, 
if the purchase was at par.*? 





* Treasury Department, Income Tax Reg. 74 (1928) art. 66, held neither 
taxable profit nor deductible loss could arise from transactions in a corporation’s 
own stock. But there may be real economic gains or losses. The current regu- 
lations recognize this fact and provide that “the real nature of the transaction” 
determines whether there is taxable gain or loss. Regulations 103 (1940) 
§$19.22(a)-16. 

“ Hartridge v. Rockwell, R.M. Charlt. 260 (Ga. 1828). 

“Ibid at 262. Cf. the discussion of accounting procedure, infra where the 
asset theory is criticized. 

ad. the purchase was at less than par, the capital gain would be reflected in 
an increase in surplus; if the purchase was above par, the capital loss would be 
reflected in a decrease in surplus. 
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Thus the rule was established ; the problem was to limit its appli- 
cation. Some states bolted and adopted the English rule.** In others 
there were vigorous and bitter dissents.“* All agreed that where all 
shareholders and creditors consented to the purchase, or where the 
charter specifically authorized treasury stock, the practice should be 
allowed. All agreed that in “exceptional circumstances’** treasury 
stock should be permitted. The attacks on the majority rule** forced 
more careful analysis. The Georgia court had come forward with 
an evasive suggestion, namely, that where the charter permitted the 
corporation “to purchase . . . chattels and effects of what kind, nature 
or quality, whatsoever,” there was expressed a power to purchase 
one’s stock.*7 The usual type of argument by implication was framed 
in many ways; for example, in Wisconsin, by statute consent of three- 
fourths of the shareholders was required to purchase in the case of 
specified corporations.*® The implication drawn was that no restric- 
tion was intended for other corporations.*® For the minority it was 
argued that since statutes usually required majority or unanimous 
shareholder consent to a decrease in capital stock, these statutes ap- 
plied to treasury stock by necessary implication since treasury stock 
de facto reduced the amount of capital.*® Other cases held that the 
power was incidental or necessary to the conduct of successful busi- 
ness.54 Some of the abuses in connection with the “conditional sale” 
of stocks are checked by proper remedies for fraud or violation of 
fiduciary duty by directors or majority shareholders. 

In support of the minority rule, a negative premise is also ad- 
vanced. The corporation has no powers except those expressly 
granted to it by statute or charter or necessarily implied.5? Or it 
is argued that any purchase necessarily impairs creditors’ positions.™ 
The relative shifts in voting strength resulting from a purchase have 
been argued against the majority rule.** But the chief reason has 





“ See appendix infra. 
“Timlin, J., in Gilchrist v. Highfield, 140 Wis. 476, 123 N.W. 102 (1909). 
“Most courts by this phrase meant a case of acquisition due to debt, for- 
feiture, gift, and overissue. 
‘ja ae ially in the leading English case, Trevor v. Whitworth [1887] 12 
“ Robinson v. Beall, 26 Ga. 17 (1858). 
“Wis. Srat. (1898) §§1775, 1784. 
' a advanced in Gilchrist v. Highfield, 140 Wis. 476, 123 N.W. 102 
1909). 
* Trevor v. Whitworth (1887) 12 A.C. 409, 415. 
™ Dupee v. Boston Water Power Co., 114 Mass. 37 (1873). 
™ Cartwright v. Dickinson, 88 Tenn. 476, 12 S.W. 1030 (1889). 
* Crandall v. Lincoln, 52 Conn. 73 (1884). 
“Cf. Borg v. International Silver Co., 11 F. (2d) 147 (C.C.A. 2d, 1925). 
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undoubtedly been that this is a method of avoiding statutory re- 
quirements in the matter of capital stock reduction.™ 

The minority rule in this country follows the English rule stated 
in Trevor v. Whitworth* The English court based its denial of the 
power to purchase the corporation’s own shares on these arguments: 
1) such purchases would be unauthorized reductions of the capital 
stock, 2) by, such purchases, if resales were intended, a corporation 
would be trafficking in its own shares, an ultra vires act; and 3) such 
purchases endanger creditors and add to the risk of other share- 
holders. 

The English rule permits forfeiture and debt-settlement acquisi- 
tion, charter provision for authorized purchasing of shares if not 
prohibited by statute and, subject to some doubt, purchase from dis- 
senting shareholders at least in near insolvency. 

In the United States, the minority rule is more liberal, also per- 
mitting acquisition by gift®’ and by bequest®* or to effect a compro- 
mise™ or to carry out a repurchase agreement (although the English 
rule also would probably admit of the gift or bequest acquisition). It 
is hard to speak of definite minority and majority rules in this coun- 
try because exceptions to the minority, rule vary widely, as do re- 
strictions on the majority rule. 

The majority rule requires that there be no fraud on creditors or 
shareholders through the purchase. Most states find fraud when the 
corporation is insolvent. In the absence of a statute or charter pro- 
vision prohibiting such purchases, there is no further restriction. But 
the definition of fraud beyond the insolvency situation varies widely. 
Some states require the purchase be made not only while the corpora- 
tion is solvent but while it has a surplus.*1 Presumably solvency is 
intended in the equity sense or surplus is intended to exclude 
one situation not covered by the solvency test, viz.: where corporate 
assets equal corporate liabilities including capital, and the corporation 
is solvent.® 





on was the principal ground in Trevor v. Whitworth [1887] 12 A.C. 409. 
7d. . 

"Shaw v. Carr, 93 Wash. 550, 161 Pac. 345 (1916). 

“Rivanna Nav. Co. v. Dawsons, 3 Gratt. 19 (Va. 1846). At this time, 
Virginia was in the minority. 

“State v. Oberlin Bldg. & Loan Ass’n, 35 Ohio St. 258 (1879). Ohio was 
then in the majority. 

“Cf. note 62, infra. 

“ Crandall v. Lincoln, 52 Conn. 73 (1884). 

“On the other hand purchases out of surplus and without impairment of 
capital have been held to the same requirement. Matter of International Radi- 
















































170 WISCONSIN LAW REVIEW [Vol. 1942 


Two tests under the majority rule either or both of which may 
be found in any one jurisdiction have thus far been advanced by the 
cases, the surplus and the solvency tests. Each will be considered in 
turn. 


THE SurpPLus TEST 


Several meanings have been attached to surplus but until the 
statutes to be discussed later were enacted, no distinction was drawn 
between capital surplus and earned or other types of surplus as re- 
gards availability for purchase of the corporation’s own stock. Since 
the surplus test grew out of the two broad provisos found in the 
earlier cases, namely, that the purchase be in good faith and do no 
injury to shareholders or creditors, two meanings immediately sug- 
gest themselves, first, that the corporation has a surplus for the pur- 
pose of buying its own stock when after the purchase its assets exceed 
its liabilities, excluding capital stock. The other view naturally would 
be that there was a surplus for this purpose when after the purchase 
assets exceeded liabilities including capital stock.** Of course the 
rule excluding capital stock as a liability in the determination of sur- 
plus can be only partially followed. 

The Massachusetts approach has a peculiar history. In Barrett 
v. Webster Lumber Co.* the holder of preferred stock in the corpo- 
ration wanted to prevent a common stockholder who had sold his 
shares to the corporation for its notes from collecting on the notes. 
He set up as a ground that a corporation cannot buy its own stock 
except out of surplus profits. It was admitted that the corporate 
liabilities including capital stock exceeded the fair value of the assets. 
Still the court held there was a “substantial surplus” and the corpo- 





ator Co., 10 Del. Ch. 358, 92 Atl. 255 (1914); Turner v. Goetz, 185 Wis. 508, 
199 N.W. 155 (1924). Contra: Colorado Industrial Loan and Investment Co. v. 
Clem, 82 Colo. 399, 405, 260 Pac. 1019, 1021 (1927), the court saying: “The only 
proviso attached to the purchase is that it shall not be lawful for a corporation 
to use any of its funds for the purchase of stock in its own company or corpora- 
tion when such use will cause any impairment of its capital. . . . Counsel for 
defendant here say that under this statute a corporation cannot purchase or 
repurchase any of its capital stock except out of its surplus funds. . . . This 
language of itself implies that it is not restricted to any particular fund of its 
own. If the intention of the legislature was to restrict the fund to surplus, it 
would not have indicated that the corporation might use any fund that it 
possessed for such purpose, so long as no impairment of capital resulted.” 
Sed quaere? Is the court thinking in accounting terms. Later (p. 406) the court 
speaks of treasury stock as an asset. 

“It would definitely be more correct to refer to only one test for surplus, 
viz.: excess of assets over liabilities, including capital stock. This is the account- 
ant’s concept. But the cases use “surplus” to convey various meanings. 

“275 Mass. 302, 175 N.E. 765 (1931). 
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ration was able to buy the stock although in the bankruptcy sense it 
was insolvent at the time of payment. This was based in part on the 
earlier case of Leonard v. Draper® in which a corporation was held 
liable on a note given for its own stock despite the fact that the stock 
later “proved to be worthless” at the time. 

Then in the recent case of Scriggins v. Dalby® the court stated 
that “a corporation, though not expressly authorized, if not forbid- 
den by statute, may purchase shares of its own stock, and that an 
agreement to do this is enforceable, subject, at least, to the limita- 
tions that the purchase must be made in good faith and without pre- 
judice to creditors or stockholders.” In construing this rule, the 
court said®?: “No decision here has added the further limitation, 
independent of these limitations, that such a purchase can be made 
legally only out of surplus.”® 

Illustrating the more “orthodox” rule® that purchases can be 
made out of surplus, defined as the excess of assets over liabilities 
including capital stock, are many cases and statutes cited in the ap- 
pendix. 

THE Sotvency TEst 


There remains another aspect of the power of a corporation to 
purchase its own shares. This is the so-called solvency test. The 
requirement of this test’® is that the corporation be not rendered in- 
solvent (unable to pay its debts at maturity, not necessarily excess 
of liabilities over assets) nor be insolvent before the purchase. This 
naturally is bound up with problems of the construction of bank- 
ruptcy statutes. In the earlier cases allowing a corporation to pur- 
chase its own stock, there were usually two provisos: that the pur- 
chase be in good faith and that it should not injure the creditors or 
shareholders. These qualifications are the forerunners of the sol- 
vency test. Indeed some states’! maintain that there is only one 





187 Mass. 536, 73 N.E. 644 (1905). 
“290 Mass. 414, 195 N.E. 749 (1935). 
“Id. at 416, 195 N.E. at 751. 

“Even under the Massachusetts view, if the corporation buys shares out of 
capital, §5 of the Uniform Fraudulent Conveyance Act may upset the transaction 
as leaving the corporation with inadequate capital. Johnson v. Canfield-Swigart 
Co., 292 Ill. 101, 126 N.E. 608 (1920); Clark v. E. C. Clark Machine Co., 151 
Mich. 416, 115 N.W. 416 (1908); Atlanta & Walworth B. & L. Ass’n v. Smith, 
141 Wis. 377, 123 N.W. 106 (1909). 

” See note 63 supra. 

® The solvency test is usually combined with a surplus test of some sort. 

"Gipson v. Bedard, 173 Minn. 104, 217 N.W. 139 (1927); cf. Marvin v. 
Anderson, 111 Wis. 387, 87 N.W. 226 (1901). 
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test, the surplus rule, since solvency is taken in the sense of excess 
of assets over liabilities including capital stock. A few states were 
not satisfied with this single limitation and imposed the second: that 
the corporation be not rendered insolvent in the sense outlined above. 
The harm to creditors and shareholders occasioned by throwing a 
corporation into receivership is obvious. 

All of this argument is often expressed in the cases in terms 
indicating that corporate capital is a trust fund for creditors." 

The solvency test raises the question whether solvency at the 
time of the contract or at the time of payment is meant. This issue 
is commonly raised in situations of purchase contracts with deferred 
payment’ and of repurchase clauses which may exist in the first 
situation’* or which may have been exercised at the time of insol- 
vency but where the corporation was solvent at the time of the pur- 
chase contract.”® 

The general rule has usually been stated to be that the corpora- 
tion must be solvent at the time of repurchase as well as at the time 
of contract.7* An exception is claimed in the case of a contract in- 
volving deferred payments by the corporation. 

The leading case for the general rule is In re Fechheimer Fishel 
Co."* Where the corporation purchased its “bonds”’® and gave its note 





™ Hollins v. Brierfield Co., 150 U.S. 371 (1893); McDonald v. Williams, 174 
U.S. 397 (1899) ; first laid down by Story, J. in Wood v. Dummer, 3 Mason 308, 
Fed. Case 17944 (C.C. Me., 1824). 

™ Keith v. Kilmer, 261 Fed. 733 (C.C.A. Ist, 1920), cert. denied 252 U.S. 578 
(1920); Matthews Bros. v. Pullen, 268 Fed. 827 (C.C.A. 1st, 1920); Boggs v. 
Fleming, 66 F. (2d) 859 (C.C.A. 4th, 1933); Clark v. Clark Machine Co., 151 
Mich. 416, 115 N.W. 416 (1908); Wolff v. Heidritter Lumber Co., 112 N.J. Eq. 
34, 163 Atl. 140 (1932). 

™ Wolff v. Heidritter Lumber Co., ibid. 

™ White v. Lorimer’s City Dye Werks, 46 Idaho 490, 269 Pac. 90 (1928); 
Reith v. University Housing Corp., 247 Mich. 104, 225 N.W. 528 (1929); Davies 
v. Montana Auto Finance Corp., 85 Mont. 500, 284 Pac. 267 (1930); Hoover 
Steel Ball Co. v. Schaeffer Ball-Bearing Co., 90 N.J. Eq. 164, 106 Atl. 471 (1919); 
Fuller v. Motor & Iron Tire Service Co., 190 N.C. 653, 130 S.E. 545 (1925); 
Grinde v. Dakota Trust & Savings Bank, 54 S.D. 175, 222 N.W. 670 (1929). 

"If, however, no injury is done to creditors or any other stockholder, the 
corporation can be forced to repurchase though insolvent. Davies v. Montana 
Auto Finance Co., 86 Mont. 500, 284 Pac. 267 (1929). 

™ 212 Fed. 357 (C.C.A. 2d, 1914). 

™ These “bonds” were stated to be subordinate to creditors so that in effect 
they were preferred shares. The case is frequently cited for the position that 
vendor shareholders who receive claims against the corporation will not be pro- 
tected under the executed-transaction doctrine. See Stevens, Corporations (1936) 
250. 

In the Fechheimer case there appear to have been elements of fraud. Quaere 
whether if the transaction had been bona fide (suppose long term bonds were 
given and the corporation became insolvent after 20 years but before ‘maturity of 
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therefor. When the corporation was found to be insolvent, the 
holder of the note was not admitted on a parity with the other credi- 
tors. The court said :7 


If at the time the stockholder receives payment for his stock 
payment prejudices the creditors, payment cannot be enforced. 
If the stockholder sells his stock to a corporation which issued it, 
he sells at his peril and assumes the risk of the consummation of 
the transaction without encroachment upon the funds which be- 
long to the corporation in trust for the payment of its creditors. 
The rights of the creditors cannot be defeated by the fact that at 
the time the transaction was entered into the seller of the stock 
and the officers of the company who purchased it were acting in 
good faith and supposed that the corporation was solvent. 


In Wolff v. Heidritter Lumber Co.,® which was a case of de- 
ferred payments on a purchase by a corporation of its own stock, the 
vendor was to have the right to repurchase the shares at any time 
before final payment by the corporation by turning back to the cor- 
poration the payments made up to that time. The corporation was 
solvent when the contract was made but became insolvent when about 
one-third of the payments had been made. The court held that the 
vendor could claim for the balance as a general creditor.* This in- 
volved an apparent difficulty with the previously accepted rule that 
a contract by a corporation with a purchaser of its stock contempor- 
aneous with such purchase, for the future repurchase of the stock at 
the option of the purchaser cannot be enforced against the insolvent 
corporation to the detriment of its creditors. The New Jersey court 
had accepted this principle in Hoover Steel Ball Co. v. Schaefer Ball 
Bearing Co.8* The court, in the Wolff case, distinguished the deci- 





the bonds) the stockholder would be admitted as a general creditor? Cf. Note 
(1913) 27 Harv. L. Rev. 747, 750. This seems to be the holding in Barrett v. 
Webster Lumber Co., 275 Mass. 302, 175 N.E. 765 (1931), where a preferred 
stockholder was seeking to prevent a former common stockholder from collecting 
on notes which he had received from the corporation for his stock at a time when 
the value of the assets exceeded the liabilities exclusive of capital stock but the 
liabilities including capital stock exceeded fair value of assets by more than the 
par value of the shares of common returned thereby. At that time, the corpora- 
tion was unable to pay its current liabilities as they came due but if liquidated, 
all debts and the preferred would have been paid in full. When the corporation 
later became insolvent the former stockholder was permitted to collect on his 
notes. This case may be somewhat affected by the peculiar Massachusetts defini- 
tion of surplus. See notes 64-67 supra. 

"212 Fed. 357, 363 (C.C.A. 2d, 1914). 

“112 N.J. Eq. 34, 163 Atl. 140 (1932). 
“To the same effect, Scriggins v. Dalby Co., 290 Mass. 414, 195 N.E. 744 
1935). 

“90 N.J. Eq. 164, 106 Atl. 471 (1919). Notes (1933) 18 Corn. L. Q. 589; 
(1933) 42 Yate L. J. 1128. 
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sion in the Hoover case saying that there the contract was executory, 
being completely in the future, whereas in the Wolff case it was “not 
an executory contract to purchase in futuro; it gave no right to the 
stockholder to continue his status as a stockholder as long as he 
deemed it profitable and then later to convert himself into a creditor 
at the expense of other creditors—it converted him at once into a 
creditor and not a stockholder [although there was a clause giving 
him the option to repurchase the stock] . . .”5* 

This distinction bears some analogy to the ultra vires cases under 
the state rule permitting enforcement of the contract if there has 
been part performance by the corporation, but no enforcement where 
the whole contract is executory. 

There are two distinctions that may be made: The first is be- 
tween creditors who became such before the purchase agreement or 
who became such after the agreement but without notice and credi- 
tors who became such after the purchase with notice. The second 
distinction is between stockholder vendors who have no repurchase 
option and those who have. 

The claims of those who advanced credit before the purchase 
agreement should be preferred over the stockholder vendor’s claim 
because they relied on such funds as a cushion. Similarly if there is 
a repurchase clause, those who advanced credit even after the origi- 
nal purchase agreement but without notice of the clause providing 
for corporate repurchase should also be preferred to those claiming 
under the repurchase agreement.8 Those who have had notice of 
the repurchase clause should not be preferred. This raises the ques- 
tion of notice. Actval notice is, of course, sufficient. Should a foot- 
note on the corporate balance sheet indicating the existence of re- 
purchase agreements be enough notice where the creditor does not 
actually see the footnote? 

The distinction between a creditor with and one without notice 
was followed in First Trust Co. v. Illinois Central R. R.®* in which 
the court refused to allow preference to creditors with notice as 
against the claims of mortgagees who had received bonds in return 
for their stock, but allowed creditors existing at the time of con- 





8 112 N.J. Eq. 34, 36, 163 Atl. 140, 141 (1940). 

“In the Wolff case only the first group (those who advanced credit before 
the original purchase) should be protected because the suit was not on a re- 
purchase contract. 

“256 Fed. 830 (C.C.A. 8th, 1919); see also Cross v. Beguelin, 252 N.Y. 262, 
169 N.E. 378 (1929). 
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version and also creditors subsequent but without notice to have 
preference, the court citing analogous cases. 

The other distinction was more important in the Wolff case.®° If 
the shareholder sells to the corporation with the intent of becoming 
a creditor, why does he seek to retain a quasi-shareholder status 
through a clause allowing him ta rescind the sale? Is the status of 
creditor necessarily inconsistent with the possession of such an op- 
tion? Should such a shareholder-vendor lose all priority rights be- 
cause of his effort to be “in and out” at the same time? The Wolff 
case did not give sufficient consideration to this problem.** 


ADDITIONAL PROTECTION OF SHAREHOLDERS 


While the surplus and solvency requirements would seem to ade- 
quately protect creditors’ interests in the case of the purchase of its 
own stock by a corporation, and while such tests also aid stockholders 
in some degree in protecting their interests, it is clear that these two 
rules do not adequately protect stockholders’ interests. Changes in 


the voting structure and in control are often at stake. This difficulty 
has been recognized in the case of issuing additional shares where 
the preemptive right rule has been evolved to protect shareholders. 
Should some such analogous doctrine exist to protect shareholders 
in reducing the corporate issues? A strict rule would require that 
whenever a corporation desired to purchase its own shares all stock- 
holders must be given an opportunity to dispose of a ratable propor- 
tion of the shares which they hold. Aside from the problem of frac- 
tional shares which also exists in the case of preemptive rights on 
issue, the difficulty would appear to be much greater if this require- 





“It is not definitely stated but seems to be assumed in the Wolff case that 
the corporation was insolvent. On this point see STEVENS, CoRPORATIONS (1936) 
§60, n. 46 where he states there was a stipulation (unreported) of insolvency. 

“The court in the Wolf case did not mention Bayne v. Coming Egg Farm, 
111 Atl. 289 (N.J. 1918), an earlier New Jersey case involving an employee 
Ttepurchase agreement, where, on severing his employment with the company, 
the employee gave notice of his desire to withdraw. Later and before the em- 
ployee took steps to enforce his claim, the corporation became insolvent. The 
court denied recovery to the employee. The option was exercised validly and 
was binding before the insolvency as it was in the Wolff case where the court 
based its relief for the shareholder on the fact that the contract was initiated 
before insolvency. The result in the Bayne case was followed in In re Fechheimer 
Fishel Co., 212 Fed. 357 (C.C.A. 2d, 1914) ; Keith v. Kilmer, 261 Fed. 733 (C.C.A. 
pall and Fuller v. Motor & Tire Service Co., 190 N.C. 655, 130 S.E. 545 
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ment were imposed. But so far no statute or case has adopted this 
rule.** 

However, a recent case, Hoops v. Leddy,®* has made a step in this 
direction. In that case, preferred stockholders in a utility corpora- 
tion brought a bill to enjoin other preferred stockholders from try- 
ing to enforce their repurchase agreements and to have such agree- 
ments declared void. Preferred stock in the amount of $8,000,000 
par had been sold by the employees of the utility to its consumer- 
customers with representations that the corporation would repurchase 
at the option of the holders. Actually there was no such agreement 
on the face of the stock. The total stock outstanding was $22,041,- 
000. Another group of preferred stockholders to whom this repre- 
sentation had not been made (whether they held all of the balance of 
the stock or what fraction, is not clear from the report) brought suit 
to enjoin execution of the agreements. The corporation at the time 
had a surplus of $1,680,000. The charter and stock certificates stated 
that the rights of all preferred stockholders were equal “except as 
to rate of dividend in accordance with the series issued and terms of 
redemption, dissolution, distribution of assets and sinking fund re- 
quirements.”®® At the time of this suit, there were 21 other suits 
pending to enforce the repurchase agreement. The court found that 
“to enforce all of the alleged agreements to repurchase its preferred 
stock would clearly impair the rights of the creditors of the com- 
pany.” 

The court starts from the old and basic principle that purchases 
by a corporation of its own stock are allowable only when they do no 
injustice to creditors and stockholders. While there is the statement 
just quoted as to creditors being injured, plus the fact that enforce- 





Indeed the rule was specifically rejected in Borg v. International Silver Co., 
11 F. (2d) 147 (C.C.A. 2d, 1925) and Downs v. Jersey Central Power and Light 
Co., 115 N.J. Eq. 448, 171 Atl. 306 (1934). This followed the dictum in the case 
of Hartridge v. Rockwell, R.M. Charlt. 260 (Ga. 1828). The reasons given are 
not very satisfactory. In the Downs case, the court said it would not follow 
a preemptive rule because that would “prohibit a corporation from purchasing its 
own stock in the open market, regardless of meritorious purpose.” But the rule 
would merely require an offer to purchase pro rata from each stockholder and 
if this were rejected, the corporation could then go into the open market. Further, 
New Jersey by statute permits the purchase by a corporation of its own stock. 
(See appendix.) In the earlier case of Berger v. U.S. Steel Co., 63 N.J. Eq. 809, 
53 Atl. 68 (1902), the court did require that a pro rata offer to purchase be 
extended to all shareholders. The Downs case distinguished the Berger case on 
the ground that the latter applied only where the purchase was for the purpose 
of redemption. 

"119 N.J. Eq. 296, 182 Atl. 271 (1936). Note (1936) 3 U. or Cat. L. 
Rev. 665. 
* Ibid. at 298. 
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ment of all the repurchase agreements would make the corporation 
insolvent in the equity sense and might eliminate the surplus, the 
court does not make this the ground of decision. Rather the court 
phrases its decision in terms of stockholders’ rights, finding that if 
these agreements were enforced, “the effect in equity would be to 
destroy that equality which the preferred stockholders have an equi- 
table right to have maintained since it affords to some the right to 
convert their stock into cash, which right is denied to others in dis- 
regard of the equitable rights of the other stockholders”. It is true 
the court laid some emphasis on the word equality which appeared in 
the charter and in the statute regarding preferred shareholders. 

It happens that in the Hoops case protection of creditors was also 
a factor, but there can be cases in which creditors will suffer no in- 
jury but stockholders would be injured by shifts in voting control,” 
through giving one shareholder preference in cash assets,®? through 
proportional increase of shareholders’ statutory liability, through 
direct injury to the business as a going concern and in other ways. 

In an earlier case in Kentucky®® in which the note of a corporation 
was given to a shareholder in payment of the purchase of the share- 
holder’s stock, the stock was to be used to pay an option-holder 
to release his right to property so that the sale by the corporation of 
its property could go through. The note was held voidable by the 
corporation when the deal fell through and the purchase agreement 
became disadvantageous to the remaining stockholders. The language 
of the court is clear. After detailing the usual limitations on pur- 
chases of its own stock by a corporation, the court says “We may add 
to these qualifications that the contract of exchange [of note and 
stock] ought not to be to the advantage of a few favored stock- 
holders, to the injury of the great body of them. In this case how 
much soever the apparent intention was, to benefit all, the result of 
the contracts, if enforced, is disastrous to the last degree to the main 
body of stockholders. Under this, state of case, the contracts are at 
least voidable at the option of the company if repudiated within rea- 
sonable time.”’®8* This is the only case, together with the New Jersey 





“Probably because the suit was by stockholders and not by creditors the 
ge only concern was with stockholders’ rights. 119 N.J. Eq. 296, 299, 182 
. 271, 272. 
( "See dissenting opinion in Gipson v. Bedard, 173 Minn. 104, 217 N.W. 139 
1927). 
™ Percy v. Millanden, 3 La. 568 (1831). 
' “Price v. Pine Mountain Iron and Coal Co., 17 Ky. L. 865, 32 S.W. 267 
1895). 
™* Td. at 868, 32 S.W. at 268. 
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case just discussed and a Texas case to be discussed shortly, holding 
for a stockholder in his suit against the corporation to enjoin its 
purchase of its own stock on the ground of injury to the main 
body of stockholders.°* But when cases have arisen which would 
seem to involve proper facts for the application of the rule, the 
courts have not protected the stockholder. Thus in Wisconsin 
Lumber Company v. Greene & Western Telephone Co.,®° where the 
objection was specifically raised that though the corporation was sol- 
vent, there would be injury to the other stockholders in allowing a 
particular stockholder to dispose of his shares to the corporation, the 
court rejected this argument. However, it did so® partly because 
there was no allegation that the contract price was higher than the 
market price. Other cases have also rejected the stockholders’ argu- 
ments.°7 Even where the market price was lower than the contract 
price, the courts have refused aid to the other stockholders. Thus 
in Farrer v. Nebraska Building and Investment Co.,** where the 
contract was for $112 a share and the other shareholders would re- 
ceive “25 or 30 dollars a share” and the corporation was solvent, 
exercise of the repurchase option was allowed. 





“To be sure, there have been many dicta to the same effect. See Grasselli 
Chemical Co. v. Aetna Explosive Co., Inc., 258 Fed. 66, 68 (S.D. N.Y. 1918); 
Murphy Grocery Co. v. Skaggs, 67 Utah 487, 496, 248 Pac. 127, 131 (1926). 
It is clear that the stockholder having a contract of purchase with the corporation 
cannot secure preference over his fellow stockholders. Sarbuch v. Kansas Fiscal 
Agency Co., 86 Kan. 734, 122 Pac. 113 (1912). 

* 127 Iowa 350, 101 N.W. 742 (1904). 

™ Ibid, at 358, 161 N.W. at 745. 

” Gipson v. Bedard, 173 Minn. 104, 217 N.W. 139 (1927) requiring a showing 
that the market price be not lower in order that vendor can recover, whereas in 
the Wisconsin Lumber Co. case, note 95 supra, it was thought that a lower market 
price would be required in order to stop the vendor from recovering. Chapman 
v. Iron Clod Rheostat Co., 62 N.J.L. 497, 41 Atl. 690 (1898) overruled by the 
Hoops case, note 88 supra; Wolff v. Excelsior Scale Co., 270 Pa. 547, 113 Atl. 569 
(1921). 

STEvENS, CoRPORATIONS (1936) 243 states: “In other words, each shareholder 
has a right to insist that if the shares of any other member are purchased by the 
corporation, there will be a breach of the contract between the members, unless 
tke price paid does not exceed that amount which the others would receive if the 
corporation were dissolved.” But he cites no authority beyond those already 
discussed except Woodroof v. Howes, 88 Cal. 184, 199, 26 Pac. 111, 116 (1891) 
which involved other elements as is clear from the statement of the court, “They 
(the directors who owned the vast majority of the stock) bought up ten thousand 
shares of stock which they had sold a year previously at $42.50 per share... 
and by means of their control over the corporation, sold said stock to it at $37 
per share, it being worth only $25 per share.” 

111 Neb. 67, 195 N.W. 928 (1923). To the same effect: Grace Securities 
Corp. v. Roberts, 158 Va. 792, 164 S.E. 700 (1932), where the contract price was 
$44.25 and the market was $15 asked, $8 bid. But note the extended dissent of 
Epes, J., based on the “no injury to stockholders” principle. Notes (1933) 
1 Duxe Bar Ass’n J. 25; (1932) 11 N.C.L. Rev. 80; (1932) 19 Va. L. Rev. 85. 
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In a recent Texas case,®® the court has followed the indication of 
the Hoops case and held that other stockholders could upset a con- 
tract to purchase stock from one stockholder when the result would 
be to harm the other stockholders. That case indicates some of the 
evils of the consumer stock ownership plan advocated by some utili- 
ties and since forbidden by Federal legislation. In 1930 plaintiff 
bought some shares of the utility at $96 upon the promise of the 
agent of the utility that the corporation would repurchase on demand 
at the purchase price. During the depression when plaintiff tried to 
enforce the agreement, the utility refused to perform. Plaintiff sold 
part of the shares at $25 and $26 and sued to collect the amount 
promised for the repurchase of the five shares he still held and the 
difference on the shares sold. Intervening shareholders appeared to 
object that they held no such repurchase agreement and that to en- 
force this agreement would injure them and result in giving plain- 
tiff a preference whereas the Texas statute provided for equality of 
non-par shareholders. The court remanded the case because it 
was not clear whether the charter provided for repurchase rights as 
to all shares. The arguments made in the case are significant be- 
cause many statutes use the word “equal” in reference to stock- 
holders’ rights. 


Employee repurchase agreements may be enforced in many states 
against the corporation even though there is a statute or charter pro- 
vision forbidding the corporation to purchase its own stock. The 
rationale is that the original sale was under a contract for “sale or 
return.”?°!_ But such agreements are not enforceable when the cor- 
poration is insolvent or when enforcement would injure creditors or 
shareholders.1? 


RECENT STATUTES 


It is axiomatic that when prosperity reigned there would be 
relatively few objections, as a practical matter, to the purchase by a 
corporation of its own shares. The cases ;coming before the courts 
on this point were sometimes due to friction among the shareholders, 
sometimes to patent fraud and were so infrequent in any given juris- 





“West Texas Utilities Co. v. Ellis, 133 Tex. 104, 126 S.W. (2d) 13 (1939). 
There may also be recovery in tort on the theory that the repurchase agreement 
was made without intent to perform it. Mississippi Power Co. v. Bennett, 173 
Miss. 109, 161 So. 301 (1935). 

™ Tex. Rev. Stat. (1925) 19A, art. 1538 et seg. 

™ Williams v. Maryland Glass Corp., 134 Md. 320, 106 Atl. 755 (1919). At 
this time Maryland was in the minority. 
™ McIntyre v. Bement’s Sons, 146 Mich. 74, 109 N.W. 45 (1906). 
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diction as not to emphasize the need for legislation.’ 
Many states in 1930 had no statutes. Those states that did have 
statutes had one of several simple provisions : 


1) purchase by the corporation of its own stock forbidden ; 

2) purchase by the corporation of its own stock permitted “if the 
capital is not thereby impaired” ; 

3) purchase by corporation of its own stock permitted “if from 
surplus” or “surplus and profits”. 


By judicial interpretation, the second and third provisions usually 
came to be synonymous, and purchases were permitted if the assets of 
the corporation exceeded its liabilities including stock, after purchase, 

Such a restriction together with the requirement of good faith 
was satisfactory when the possibilities of subtler dangers were still 
unrevealed. The greatest weakness of such restrictions lay in the 
fact that they did not deter squeezing control from one group to an- 
other, wiping out unpaid, accumulated dividends or reducing the in- 
come going to fixed-rate, preferred shareholders and thereby increas- 
ing the funds available for unlimited dividends to common share- 
holders (the common being held by the insiders or if held by out- 
siders the appearance of prosperity could be created by ridding the 
corporation of accumulated debt) .1 

Partly as a result of the depression and partly as the result of the 
movement to overhaul general incorporation acts, there was passed in 
the decade 1930-1940 a series of new statutes on treasury stock. It 
is true that in New York the problem was partly handled by the 
Stock Exchange’* but other states enacted more thorough-going 





** This paper is concerned mainly with what is lawful and what unlawful. 
The consequences of illegal purchase would form a separate topic and _inci- 
dentally one rarely discussed by the courts. Directors may be held: Jessen v. 
Noyes, 245 Fed. 46 (C.C.A. 9th, 1917); Re Burnett-Clark Ltd., 56 F. (2d) 744 
(C.C.A. 2d, 1932); N.Y. Credit Men’s Ass’n v. Harris, 11 N.Y. Supp. (2d) 435 
(1939). In general see Dodd, Purchase and Redemption by a Corporation of its 
Own Shares: The Substantive Law (1941) 89 U. oF Pa. L. Rev. 697, 708-712. 

** Only Wyoming and Kentucky forbade purchases. Those in classes 2) and 
3) were largely the same in 1930, but see appendix infra. 

** The Internal Revenue Bureau was one of the last to realize the possibilities 
of artificial operations to show losses and gains and it ruled “. . . the proceeds 
of such sale will be treated as capital and will not constitute the income of the 
corporation. A corporation realizes no gain or loss from the purchase or sale 
of its own stock.” Regulations 74 (1928) art. 66. But see Regulations 103 (1940) 
§19.22(a) 16, note 39 supra. 

** The listing committee of the New York Stock Exchange took a hand, 
promulgating a regulation providing: “If any previously issued listed stock or 
securities, convertible into or carrying purchase warrants for listed stock have 
been or are at any time hereafter reacquired, directly or indirectly, for the account 
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legislation so that today 34 states have statutes (although 10 of them 
are insignificant).1°7 Only 5 states are without statute or case law 
and no state forbids the purchase of its own stock by a corporation 
unconditionally. Only 4 states now follow the minority rule by case 
law and all but one of these have in recent cases indicated an inten- 
tion to abandon that position, so that today only New Hampshire 
definitely clings to the minority rule by case law and Kentucky has 
the minority rule by statute. This represents a major shift in the 
last ten years. Wyoming shifted from forbidding purchases by sta- 
tute, and other states that had been in the minority, e.g., California, 
Connecticut, Kansas, Maryland, Missouri, South Dakota, Tennessee 
and Texas have during the period since the war, and especially since 
1930 enacted statutes or in a few instances resolved doubtful case 
law in favor of the majority position. 


There is a growing tendency to enact statutes governing in detail 
the conditions under which a corporation can purchase its own stock. 
The recent statutes of California (1931, amended 1933), Illinois 
(1933), Kansas (1939), Maryland (1931), Louisiana (1928), Michi- 
gan (1931, amended 1935), Minnesota (1933) and Ohio (1929) are 
all of this type.1°* 


National banks have long been forbidden to purchase their own 
shares.‘°® Other, than this there was no federal legislation until re- 
cently. Neither the Securities and Exchange Act of 1933 nor the 
Securities Act of 1934 purports to regulate the reacquisition of 
shares.7° But provision is made in both the Public Utility Holding 
Company Act of 1935*" and the Investment Company Act of 
1940"? for such regulation. 





of the corporation, the member corporation is to notify the Stock Exchange 
monthly of all transactions in such securities occurring during each month, and to 
report the total number of shares or amount of such securities in its possession 
at the end of the month and upon the written request of the Committee on 
Stock List, to take such steps as the Committee deems necessary to make such 
reacquired stock and such reacquired securities unavailable for trading without 
the further authorization of the New York Stock Exchange.” Adopted Dec. 17, 
1933, C.C.H., Stock Exchange Regulation Service (1941) p. 8825, 11615. 

™ See appendix infra. 

** Nevada and West Virginia have recent but not detailed statutory changes. 
See appendix infra. 

13 Srat. 110 (1864), 12 U.S.C. §83 (1934). 

“But under its powers to determine accounting practices, the S.E.C. has 
attempted to deal with the accounting aspect. See section on Accounting Pro- 
cedure infra. 
™ 49 Srat. 817 (1935), 15 U.S.C. $79 i (a) (Supp. 1938). 

54 Stat. 825, 15 U.S.C. $80 a-23 (c) (1940). 
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The Public Utility Holding Company Act of 1935 in section 
12 C'8 authorizes the S. E. C. to make rules as to the reacquisition 
of shares by the issuer. Under this authority the S. E.C. issued 
Rule U-12C-1""* which largely reserves discretionary power as to 
each transaction in the Commission. 


As to companies registered under the Investment Company Act 
of 1940"5 no specific restrictions are placed on reacquisitions of its 
own shares in the case of an open-end company (defined’!® as a 
management company offering for sale or having outstanding any 
redeemable security). Closed-end companies (defined™* as manage- 
ment companies which are not open-end) are restricted to one of 





“849 Stat. 817 (1935), 15 U.S.C. $79 1 (c) (Supp. 1938). 

™*S.E.C. Rule U-12C-1. Amended by release 2161, July 10, 1940: Acquisi- 
tion, retirement and redemption of securities by the issuer thereof. (a) General 
provisions—no registered holding company or subsidiary company thereof shall 
acquire, retire, or redeem any security of which it is the issuer (or which it has 
assumed or guaranteed) except in accordance with a declaration which has 
become effective as specified in Rule U-8, (b) Exceptions. The following transac- 
tions shall not be subject to the foregoing requirement or to section 9 (a) of 


the Act: (1) Treasury Securities. . . . (2) Indebtedness for a specified considera- 
tion. . . . (3) Where conversion privilege is exercised. . . . (4) Provision for 
sinking fund and other indenture requirements. . . . (5) Limited acquisitions 


in any calendar year cf not more than 1 per cent of the amount of each class 
of its indebtedness outstanding at the end of the prior calendar year, or in the 
case of securities issued during the year, at the date of issue thereof, (6) Exemp- 
tion of small amounts. The acquisition, retirement or redemption of any of its 
securities at a cost not in excess of $50,000 in any calendar year: Provided, That 
none of the above exemptions shall be applicable to any transaction with an 
associate company, an affiliate, or an affiliate of an associated company, unless 
such transaction is part of a general program where the issuer of the security 
involved exercises no choice as to persons dealt with, consideration or similar 
matters. 

Rule U-8. Release 2161, July 10, 1940, amended by release 2214, August 8, 
1940. Procedure Applicable to Certain Applications and Declarations. . . . (c) 
Effective date—A declaration or application will become effective or be granted 
respectively by order issuing as of course . . . on the thirtieth day after the filing 
thereof or the fifteenth day after the filing of the last amendment thereto, 
whichever is later . . . unless prior thereto the Commission shall have ordered 
a hearing thereon. 

554 Stat. 825, 15 U.S.C. §80 a-23 (c) (1940): “No registered closed-end 
company shall purchase any securities of any class of which it is the issuer except 
—(1) on a securities exchange or such other market as the Commission may 
designate by rules and regulations or orders: Provided, That if such securities are 
stock, such registered company shall, within the preceding six months, have 
informed stockholders of its intention to purchase stock of such class by letter 
or report addressed to stockholders of such class; or (2) pursuant to tenders, 
after reasonable opportunity to submit tenders given to all holders of securities 
of the class to be purchased, or (3) under such other circumstances as the Com- 
mission may permit by rules and regulations or orders to insure that such 
purchases are made in a manner or on a basis which does not unfairly discriminate 
against any holders of the class or classes of securities to be purchased.” 

4854 Srav. 825, 15 U.S.C. §80a-5 (a) (1) (1940). 
™1 54 SraT. 825, 15 U.S.C. §80-5 (a) (2) (1940). 
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three methods: 1) purchase on exchanges and then in the case of 
stock, only after six months notice of intention to purchase given to 
all the stockholders, 2) pursuant to tenders of security holders after 
. all holders have notice of such tenders or 3) “under such other cir- 


cumstances as the Commission may permit.” 

Underwriters of and dealers in redeemable securities of any regis- 
} tered investment company""* and securities associations registered 
under section 15 (a) of the Securities Exchange Act of 1934"!® are 
also subject to the regulation of the Commission. 





Unregistered investment companies are forbidden to use instru- 
mentalities of interstate commerce to reacquire their own stock.!” 


} ACCOUNTING PROCEDURE 


Accountants'*4 and legislators!?? alike have found that the crux 
of the problem of control of purchases by a corporation of its own 
stock lies in the statutory definitions of surplus and in regulations as 
to accounting procedure. Only 5 states!*8 can be properly classed as 
refusing to permit purchases out of surplus while 5 states’ are 
completely silent. Before determining the preferable definition of 
surplus, a problem in accounting procedure must be considered. 
Treasury stock has been listed as current assets, investment assets, 
classified assets, as deduction from earned surplus, from stated capital 
and from aggregate net worth or any combination thereof. Valua- 
tion has been on a basis of cost of acquisition, original issue price, par 
or stated value, market value or assigned value based on an estimate 
of net book value. 

There is voluminous accountancy literature which discusses 
whether treasury stock should be shown as an asset, deduction from 
capital stock, or deduction from surplus. Accountants in the great 
: majority are agreed that it should not be shown as an asset.!25 It 
definitely is not an asset on which creditors or shareholders can 
realize. It is a mere bookkeeping device to balance the two sides of 





™ 54 Strat. 825, 15 U.S.C. §80a-22 (c) (1940). 
™ 54 Stat. 825, 15 U.S.C. §80a-22 (a) and (b) (1940). 
™54 Stat. 825, 15 U.S.C. §80a 7 (b) (2) (1940). 
™ By far the best treatment of the accounting aspect is: Dopp AND BAKER, 
Cases AND MATERIALS ON Business Associations (1940), Note on Capital and 
Surplus, pp. 749-763. 
, ™ See discussion infra of Michigan statutory regulation of the surplus prob- 
em. 
™ Kentucky, New Hampshire, Oregon, Utah, Washington. See appendix infra. 
™ Idaho, Mississippi, New Mexico, South Carolina, Wyoming. See appendix 
* But see the unfortunate statement in Colorado Industrial Loan and Invest- 
ment Co. v. Ciem, 82 Colo. 399, 406, 260 Pac. 1019, 1022 (1927). 
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the accounting equation. Experienced balance-sheet readers will 
cross it off if it is listed as an asset and deduct an equal amount from 
the liability side (which may leave a negative surplus or loss). It is 
subject to the objection which will be presently advanced against de- 
duction from capital stock, namely, that it leaves the earned surplus 
account unchanged. 

A variant of the system of carrying treasury stock as an asset 
at cost exists. The variant is to carry the stock at par as an asset and 
to credit a surplus account (usually capital surplus) with the differ- 
ence between the cost and par if the stock was purchased below par 
or to debit the same account if the purchase was above par.4** This 
system, like the asset at cost system, leaves the earned surplus item 
unchanged (at least as to the cost of the shares). The system is 
still supported by some writers.12"7 

Deduction from capital stock’** is just as deceptive’”® and has 





This system is called for by the Federal Power Commission, for public 
utilities and licensees, Order No. 42 (June 16, 1936) Account 152; Securities and 
Exchange Commission, for public utility holding companies, Order (August 8, 
1936) Account 130, and by New York Public Service Commission, for electric 
corporations, Order (May 25, 1937) Account 152. Cf. Dopp anp Baker, Casgs 
awp MATERIALS oN Busmvess AssociaTIons (1940), Note on Capital and Surplus, 
730 at 752, n. 27. 

™ See, Little, The Iinois Business Corporation Law (1934) 28 Inx. L. Rev. 
997, 1007-1011. 

™ This system seems to be called for by the Federal Communications Com- 
mission, for telephone companies, Telephone Division Order No. 7-C (June 19, 
1935) Account 105. Cf. Dopp anp BAKER, note 126 supra, at 751, n. 26. 

The deception (which also exists in the asset theory) is best shown by an 
illustration rather than by an abstract discussion. Assume a surplus of $10,000. 
This surplus can be used over and over again to make purchases as long as no 
single purchase exceeds $10,000 (or the amount of the surplus) and this because 
each time such a purchase was made it would result in a decreased sum for the 
net capital (i.e., the legal capital stock less the treasury shares) in the exact 
amount of the purchase which would “unbalance” the liability side of the balance 
sheet and give rise to an automatic increase in the surplus account in the exact 
amount of the purchase (assuming that the surplus account had been charged 
in the first place with the purchase as a deduction). The net result is that we 
have decreased an asset (usually cash) and decreased a liability (ex hypothesi 
the net capital stock account) and have not affected the surplus account (assum- 
ing that the stock was bought at par). The following simplified balance sheets 
show this: 

Before purchase: 


Cash $100,000 Capital Stock $ 90,000 
Surplus 10,000 
$100,000 $100,000 

After purchase of $10,000 stock at par with cash 
Cash $ 90,000 Capital Stock $ 80,000 
Surplus 10,000 
$ 90,000 $ 90,000 


If stock is bought below par, there will be an increase and if it is bought above 
par, a decrease in surplus. Yet both of the above practices (showing treasury 
stock as an asset or as a deduction from legal capital stock) were once sanc- 
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the condemnation of accountants, although there is some debate 
about the matter. 

General corporate practice approves both methods.?*° 

It has been definitely accepted as the best opinion of the ma- 
jority of the accounting profession that treasury stock should be 
cumulatively listed as a deduction from surplus.'*4 


At least three ways of cumulatively reducing earned surplus have 





tioned by the Federal Reserve Board. Federal Reserve Board Bulletin Verification 
of Financial Statements provides: “If any stock of the corporation is held in 
the treasury, it should be separately shown, either as a deduction from the out- 
standing capital stock or on the asset side of the balance-sheet, as the circum- 
stances require.” This method was also approved by the Securities and Exchange 
Commission (Instruction Book Form A-2 for Corporations, Jan. 12, 1935 at 15). 
The S. E. C. has since somewhat changed its view, see note 138 infra. But most 
recently it suffered a relapse into its initial position of indifference, cf., note 140 
infra, and the new Regulation S-X (1940) rules 3.15 and 3.16. And this is the 
more unintelligible after Accounting Release No. 7 (May 16, 1938) which at p. 5 
had listed as one of the frequent causes of deficiencies found by the Commission 
in statements filed under the Act “Failure to state amount of surplus restricted 
(a) because of acquisition of company’s own stock, and (b) the extent of the 
difference between par, assigned, or stated value of preferred stock and the 
liquidating value of such stock.” 

* In Holt and Morris, Some Aspects of Reacquired Stock (1934) 12 Harv. 
Bus. Rev. 505, the authors examined the policies of 80 leading corporations with 
regard to treasury stock over the period 1931-33. Twenty-five carried the stock 
as an asset while 51 retired all purchases. As to the balance, no figures are given. 

A more recent survey of 500 balance-sheets examined for four years shows 
in excess of 300 corporations having treasury stock 


1933 1934 1935 1936 


Deducted from capital 197 215 217 221 
Listed as asset 159 121 108 86 
Total 356 336 325 307 


SANDERS, HATFIELD AND Moore, STATEMENT OF ACCOUNTING PRINCIPLES (1938) 90. 

In M. B. Daniels, Corporation Financial Studies (1934) Micutcan Business 
Srupres 35, the results of the study show 61% of balance sheets carrying re- 
acquired stock as an asset. Quaere whether because SANpERS et al., accept the 
method of deduction from capital stock, and seem to recognize only one other 
system, the asset theory, they may not be classifying surplus deductions as 
capital stock deductions because for their purposes they are the same? 

™ Report of Committee on Accounting Procedure of the American Institute 
of Accountants (1938) 65 J. or Accountancy 417. Cf. note 136 infra. Legal 
writers have agreed: E. H. Warren, Safeguarding Creditors of Corporations, 
(1923) 36 Harv. L. Rev. 509, 543. Cf. the pointed criticism of Hill, Accounting 
in Corporation Law (1937) 12 Wis. L. Rev. 494, 500-502, 509-511 as to carrying 
treasury stock as an asset or as a deduction from capital stock. But there is good 
authority for the “deduction from capital stock” method. See Sanders, Hatfield 
and Moore, note 130 supra. Their position is based largely on a theory of 
flexibility of accounting rules. At p. 90 they say: “Reacquired stock should 
preferably be shown as a deduction from capital stock issued. It is unwise to 
make a fixed rule, however, since some circumstances seem to require, or at least 
to justify, its treatment as an asset.” 
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been offered as solutions.'*? The only basis of choice between them 
seers to lie in the history of the transactions which they reveal or in 
their simplicity. 

The most direct way is to reduce the earned surplus account in 
the amount of the cost of the shares purchased. Capital stock may 
be broken down into shares outstanding and shares in the treasury, 
but the total amount of capital stock will not be changed. 

A second way”** is to deduct the purchased stock at par from the 
total capital stock and show as capital stock only the outstanding 
shares. The earned surplus account is not changed, but a note is 
added showing the amount which was used to purchase the shares 
as “restricted”. The discount or premium at which the shares were 
acquired is then charged to capital surplus. The objection to this 
form of statement is that it shows only outstanding capital stock and 
not issued capital stock, the latter being technically more correct. 
This is not to infer there is any misrepresentation in this method, 
but merely that it is not as forthright. 

The third method is similar to the first but is more complicated 
and best illustrated by a simple balance sheet set out in a footnote.’ 





“3In a review of Dopp anp Baker, CASES AND MATERIALS ON BUSINESS 
AssocraTiIons (1940), Dean Katz says of the Note on Capital and Surplus, 
730-772: “At several points, views for which little can be said have been given 
as respectful attention as those for which there is substantial authority.” (1940) 
5C Yate L.J. 357, 358. Presumably this remark applies to the discussion of 
accounting for treasury stock transactions. Aside from a desire to preserve 
objectivity in a casebook in a hotly debated area, it does not seem that the 
authors left any doubt as to the “correct” accounting practice. 

*8 GRAHAM AND Katz, ACCOUNTING IN Law Practice (2d ed. 1938) 165-167. 

” Liability side of balance sheet: 

Capital Stock 


MU scobuhs isc cdsithdnaainestatcansialohddinddpeititencaiibiaciceaasncnioes 100 
CINE CII siisiisicirsiissicanetenciasecpnttaaicwens 10 
NE rics ccncicadieniakinaninckdbinatintiainntesiaksbna 90 
Surplus reserved as capital 20.0.0... 5 
Capital Surplus from acquisition 
of treasury shares sub par ...........cc000 5 
10 10 
100 100 
Surplus 
RIN: TRINA 15 ns snsedeneiiiatndinditadsaaciciscbuiiices 20 
Less surplus reserved as capital ................... 10 
10 10 


110 
See Marrpre, Caprrat SurRPLUS AND CorporATE Net WortH (1936) 67 
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While this last system is more complicated than the first, it seems 
to offer no added advantage. It seems doubtful whether any of the 
three systems offers any clearer showing of the history of the tran- 
saction than either of the other two methods although the last system 
might more clearly describe a series of transactions made at varying 
prices. 


The next question is whether purchases by a corporation of its 
own stock should be limited to earned surplus or allowed from 
earned and capital or paid-in surplus.4*> It will now be seen that 
any distinction between purchases from earned or capital and earned 
surplus is purely academic if such purchases could be shown as assets 
or deductions from capital stock. But once we have determined that 
purchases are to be shown as deductions from surplus, the distinc- 
tion is vital. If we limit purchases to the amount of earned surplus, 
we assure the creditors and shareholders of an added cushion (in the 
amount of the capital surplus) against overvaluation of assets, etc. 





These limitations do not apply to gift, bequest, forfeiture or debt 
adjustments. In the event acquisitions exceed the stated earned sur- 
plus, they could be shown as negative surplus or as deductions from 
capital stock. 


How should gains and losses from purchases of treasury stock 
be shown? In line with conservative principles, losses should be 
charged as deductions from earned surplus while gains should be 
recorded as increases in capital surplus to prevent their being the 
basis of dividend declaration.’*® 








*5 An anomalous situation suggests itself here. Who would own any surplus 
remaining after the last stock had been repurchased? Presumably the last seller 
would insist on exhausting all the assets but he might conceivably be in ignorance 
of the facts. This situation is suggested in Brown v. Fire Ins. Co., 265 Ill. App. 
393 (1932) but left unanswered. No help is given in Loveland & Co. v. Doern- 
becher Co., 149 Ore. 58, 72, 39 P. (2d) 668, 674 (1934): “It is clear that if a 
corporation by merely amending its articles and without a compliance with the 
statute can be permitted by the purchase of its own shares to reduce the amount 
of its capital stock to nearly one-half of the amount specified in its charter, then 
there would seem to be no limit to the exercise of such power and: a corporation, 
by purchasing all of its shares of stock, would still be a corporation although it 
had neither capital stock nor shares.” 

**SanpERS, HATFIELD AND Moore, STATEMENT OF ACCOUNTING PRINCIPLES 
(1938) agree in part: “Surplus arising from the sale of reacquired shares, whether 
by donation or purchase, is in general to be regarded as capital surplus. But 
when such profits or losses occur in small amounts, from the buying and selling 
of stock, it may be treated as earned surplus. In any case such items should be 
clearly and separately stated.” But more in accord is Report of Committee on 
Accounting Procedure of American Institute of Accountants, (1938) 65 J. oF 
AccounTANCY 417. 
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The accounting procedure with respect to treasury stock may be 
simply summarized in this way: purchases are to be restricted to 
earned surplus and are to be cumulatively shown as charged to that 
account on the balance sheet. Gains from purchases upon resale 
should be credited to capital surplus and losses charged to earned 
surplus.?87 

The Securities and Exchange Commission had ruled that gains 
from resale or retirement should be charged to capital surplus’®* 
thereby following the Report of the Committee on Accounting Pro- 
cedure of the American Institute of Accountants.4*® This was the 
first pronouncement on accounting procedure for treasury stock be- 
yond the stage of generalities. On February 21, 1940, the S.E.C. 
released a seventy-page booklet on accounting requirements in Regu- 
lation S-X.*# Rules 3.15 and 3.16 of Article 3 deal with accounting 
aspects of reacquired stock. Under Rule 3.15, reacquired evidences 
of indebtedness if significant in amount shall be shown separately as 
a deduction, under the appropriate liability caption, “except as to 
pension and special funds.” Under Rule 3.16 “Reacquired shares 
if significant in amount shall be shown separately as a deduction 
from capital shares, or from the total of capital shares and surplus, 





There is an opinion of the Attorney General of Illinois (Nov. 10, 1933) 
No. 526 which is contra: that profits should be credited to earned surplus. The 
whole subject is very doubtful in Dlinois. 

It is suggested by Dopp anp BAKER, CASES AND MATERIALS ON BUSINESS 
AssoctaTions (1940) 762 that resale proceeds be distinguished from retirement 
proceeds and that in the former case the restriction on earned surplus be removed 
and in the latter that it remain, on the theory that in resale a new cash fund 
which can actually be distributed is received and in the retirement case this is 
not true. 

™*S.E.C. Accounting Release No. 6 (May 10, 1938). The S.E.C. has jurisdic- 
tion over not only issues since 1933, but also over treasury stock of issues before 
1933 which is sought to be resold after 1933. This ruling by the S.E.C. was con- 
firmed in A. C. Frost Co. v. Coeur D’Alene Mines Corp., 312 U.S. 38 (1940) where 
an underwriter had an exclusive option to purchase treasury shares. The corpora- 
tion had refused to comply because the shares had not been registered under the 
S.E.C. act and claimed the contract was void. This contention was upheld in A. C. 
Frost Co. v. Coeur D’Alene Mines Corp., 61 Idaho 21, 98 P. (2d) 965 (1939). 
The Supreme Court reversed on the theory that to hold otherwise would frus- 
trate the publicity purpose of the Act, in that if the underwriter had gotten and 
issued shares and had not paid over, the corporation would be out the money 
and shareholders would suffer. There were other adequate sanctions for failure 
to register provided by §§$11 and 12 of the Act. The S.E.C. had filed a brief 
amicus curiae but neither it nor the parties cited a ruling by the F.T.C., Release 
No. 131 (Mar. 13, 1934). 

” Note 136 supra. 

The rules adopting Regulation S-X are stated in Securities Act Releases 
No. 2179 and 2414 and Accounting Release No. 12, all issued Feb. 21, 1940, and 
amended in Releases No. 2194, No. 2424 and Accounting Release No. 14, all 
issued Feb. 29, 1940. 
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or from surplus, at either par or stated value, or cost, as circum- 
stances require.” 

The inadequacy of these rules should, be clear in the light of pre- 
vious discussion. Regulation S-X is a step backwards and erases the 
advance made in Accounting Release No. 6. Both rules should have 
provided for deduction of treasury shares cumulatively from earned 
surplus. The action of the S.E.C. is the more unintelligible in the 
light of the several state statutes to be discussed presently, which had 
already made the advance prior to Regulation S-X. 

What have state legislatures done along these lines? Only four 
states have any significant restriction on surplus: California, Illinois, 
Kansas, and Minnesota.‘#4 California, Kansas and Minnesota 
merely limit purchases to “earned surplus”. The Illinois Statute’? 
is more elaborate, giving in detail its definition: shares being pur- 
chasable when net assets exceed the sum of “stated capital, paid-in 
surplus, any surplus arising from unrealized appreciation in value or 
revaluation of its assets and any surplus arising from surrender to 
the corporation of any of its shares.” 

Michigan, in its 1935 amendment, Illinois and California have 
the only statutes satisfactory in their requirements that balance sheet 
statements show cumulatively the effects of stock purchases.1** The 
Michigan statute, is satisfactory because impliedly, gains and losses 
must be charged up to surplus.444 Michigan chooses to make no 
distinction between capital and earned surplus in its accounting re- 
quirements, a more liberal attitude than some accounting authorities 
might take. 

The Illinois statute by indirection requires cumulative freezing of 
surplus'*® by defining net assets as excluding treasury shares’* and 
stated capital as including treasury shares? and thereby forcing 





*@ See appendix infra. 

“See GRAHAM AND Katz, ACCOUNTING Iv Law Practice (2d ed. 1938) 
161-69. 

“Except that some states make provision for accounting in the case of 
retirement of treasury shares. 

“«.', . any corporation which purchases its own capital stock shall keep 
its books and records and prepare its annual report to the state and its share- 
holders in such manner as to indicate clearly the cumulative effect of such pur- 
chases either by showing the cost of such respective purchases as a deduction from 
surplus or by classifying its surplus account in such manner as to show the 
amount of surplus applied to such purchases and which therefore shall not be 
available for dividends of any kind or any additional purchases of its own stock 
oer for any other purpose.” Mrcx. Strat. Ann. (1940) c. 195, §21.10. 

“6 Itt. Rev. Stat. (1935) c. 32, $82 (j), (k), (m); 6; 41(a). 
™“* Tbid., §2 (m). 
™" Tbid., $2(k). 
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a reduction of surplus for each purchase.'** But the indirect method 
is to be decried when a straight forward statement leaves no room 
for doubt. 


California also has a detailed treatment of the accounting prob- 
lem on the basis of whether purchases are made out of stated capital 
or out of surplus, freezing surplus in the former case.’*® If acquired 
out of earned surplus or out of paid-in surplus,’° the shares may be 
carried as treasury shares or retired but no change in stated capital 
is permitted unless normal reduction proceedings have been com- 
pleted. But “when a corporation acquires its shares out of surplus 
arising from reduction of stated capital, such surplus shall be re- 
duced by the amount of the purchase price thereof and such shares 
shall be restored to the status of authorized but unissued shares 
without reduction of stated capital.’”54 But if the articles prohibit 
reissue then stated capital may be reduced. Shares of a corporation 
surrendered to it on conversion or exchange for other shares pursu- 
ant to the corporate articles are to have the status of authorized but 
unissued shares and there is to be no reduction in stated capital. 


Treasury shares are not to be considered as outstanding for any 
purpose. Such shares are not to be considered as assets to compute 
surplus available for dividends or the purchase of shares or any other 
distribution to shareholders. Unless otherwise provided in the arti- 
cles, such shares may be retired or restored to the status of authorized 
and unissued shares without reduction of stated capital or may be 
disposed of for such consideration as the board of directors may 
fix, and the consideration received shall be added to paid-in surplus 
except so far as needed to write off a deficit of net assets below the 
amount of stated capital.1®? 





™® See, GRAHAM AND Katz, ACCOUNTING IN Law Practice (2d ed. 1938) 166. 
Cat. Civ. Cope (1937) §342a. If out of stated capital: “Stated capital 
may be reduced by resolution of the board of directors by the amount of stated 
capital attributable to such shares. The amount of stated capital attributable to 
a share is to be determined by dividing the stated capital attributed to the class 
or series of shares to which such shares belong by the number of shares of such 
class een outstanding immediately prior to the acquisition of such shares.” 
za. 


7 The wisdom of this provision may very well be challenged. It freezes the 
surplus of the corporation so that there can be a release of earned surplus to its 
original status only under the reduction statute. From an economic point of 
view this rigidity seems undesirable. It resembles locking the door after the horse 
is stolen. If the other provisions of the act will not stop shoe-string finance, 
would this section add anything? Perhaps the question is better answered by 
economists. The California draftsman has no doubt as to his position. Ballantine, 
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It is submitted that the California,!* Illinois and Michigan sta- 
tutes are satisfactory on the matter of accounting procedure (al- 
though the Michigan distinction between capital and earned surplus 
is unsatisfactory). Only case history can reveal any substantial basis 
for choice among them. To date there has been no case involving 
more than passing consideration’* of treasury stock in any of the 
states which have more recent and more comprehensive statutes.155 


In Illinois there is an Attorney General’s opinion’®* dealing with 
the problem whether gains from resale of reacquired shares are 
earned surplus or paid-in surplus, the attorney general deciding in 
favor of the former. In a volume*®’ annotating the Illinois Business 
Corporation Act of 1933, by the Chicago Bar Association’s Commit- 
tee on Corporation Law there is a brief consideration of the Illinois 
Act. The Committee explains the statutory authorization of pur- 
chases of a corporation’s own stock “when its net assets are more 
than the sum of stated capital, paid-in surplus, any surplus arising 
from unrealized appreciation in value or revaluation of its assets and 
any surplus arising from the surrender to the corporation of any of its 
shares and remain so after the purchases.”458 This in most cases 
will be equivalent to earned surplus. The indirect method of defining 





Questions of Policy in Drafting Modern Corporation Law (1931) 19 Car. L. Rev. 
465, 480 and Critical Survey of Illinois Business Corporation Act (1934) 1 U. or 
Cu. L. Rev. 368. Illinois takes the more liberal view that on resale the earned 
surplus is released in the amount of the purchase price or the resale price which- 
ever is lower. Int. Bus. Corp. Act §61. 

* California apparently requires that cumulative effect be given to purchases 
out of surplus. See BALLANTINE AND STERLING, CALIFORNIA CORPORATION LAW 
(1938) 232. This result is achieved by requiring that stated capital be not 
reduced after a purchase by a corporation of its own shares. This means that 
since assets, usually cash, are reduced, there must be a reduction in surplus in 
order to maintain the balance. There is still some difficulty under the California 
law which permits reduction of stated capital “merely by resolution of the 
board.” See BALLANTINE AND STERLING, p. 235. This creates an increase in sur- 
plus which would seem to give rise to the same difficulty of non-cumulative 
showing of purchases from earned surplus. However, the California statute 
meets the problem by providing that “when a corporation acquires its shares out 
of surplus arising from reduction of stated capital such surplus shall be reduced 
by the amount of the purchase price thereof and such shares shall be restored 
to the status of authorized but unissued shares without reduction of stated 
capital.” This seems to be a satisfactory solution for cumulative showing of 
purchases advocated above. 

* Passing consideration was given in McQuillan v. National Cash Register 
Co., 27 F. Supp. 639 (D.C. Md. 1939) and in Bailey v. Liquidating Corp., 16 
Cal. App. (2d) 401, 60 P. (2d) 579 (1936). 

*® California (1931, 1933), Illinois (1933), Kansas (1939), Louisiana (1928), 
Maryland (1918), Michigan (1931, 1935), Minnesota (1933), and Ohio (1929). 
TH. A. G. O. (1933) 715. 
™Tr1. Bus. Corp. Acr Ann. (1933) §39. 
Trt. Smira-Hurp Stat. (1940) c. 329, $157.6. 














192 WISCONSIN LAW REVIEW [Vol. 1942 


earned surplus was used “because of the difficulty in framing an ade- 
quate definition of earned surplus.” Ordinarily gains from resale 
of treasury stock are not considered earned surplus, but under this 
Act and the Attorney General’s opinion construing it such gains are 
available for purchase of more shares and for that purpose are 
“earned surplus”.?© 


CoNCLUSION 


By way of summary, an outline which might form the basis of a 
model act on the subject of the power of a corporation to purchase its 
own shares is submitted. However, any definitive legislative propo- 
sal should be integrated with the rest of the corporation statutes of 
a particular jurisdiction or with a model act covering the whole field 
of corporation law. It should for example, be related to the defini- 
tion of earned and surplus capital, a subject not covered by the Uni- 
form Business Corporation Law. Also certain areas of the subject 
not treated in this paper, such as the liability of directors in regard 
to purchases of a corporation’s own stock, are not included in this 
outline. Other areas covered must be correlated with more general 
policies of the jurisdiction. Thus, provisions on instalment purchase 
contracts should be consistent with policies embodied in bankruptcy 
legislation. 

The suggested outline :1* 


I. A corporation shall have the power to acquire its own shares 
in the following’ situations : 


A. Whether solvent or insolvent (defined here and hereinafter 
as excess of liabilities including capital stock over assets)1® 
in the case of: 

. gift, 

. bequest, 

. forfeiture or foreclosure of a lien, 

. elimination of fractional shares, 

- consent by all creditors and all shareholders, 


nk WD 





™ Cf. note 148 supra. 

*” But not available for dividends by virtue of Int. Smira-Hurp ANN. STAT. 
(1940) c. 32, §§157.2 (j), (k), (m), 157.6 157.41 (a). Cf. Inx. Bus. Corp. Act 
Ann. (1937) §40. 

**I am indebted to Prof. Ralph J. Baker of Harvard Law School and 
Prof. A. W. Hosmer of Harvard Graduate School of Business Administration for 
a discussion of the skeleton draft here submitted. 

™ The situation of insolvency in the sense of inability to meet debts at 
maturity is governed by equity law. 
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and B. Without the restriction of surplus when solvent; and at not 
more than book value when insolvent (or made insolvent 
by the acquisition) in the case of: 
6. satisfaction or compromise of a debt, claim or con- 
troversy, 
7. an employee stock repurchase agreement but only from 
an employee, 
8. redemption of preferred shares as otherwise permitted, 
9. payment of dissenting shareholders entitled to payment 
in event of merger, consolidation, sale or exchange of 
assets, 
(but shares acquired under A and B may not be listed 
as assets) 


and C. In all other cases only out of earned surplus which shall be 
restricted in the amount of the cost of acquisition (and all 
statements issued by the corporation shall so indicate). 
Such restricted earned surplus shall be treated as capital 
surplus'®* for all purposes until the reacquired stock is re- 
sold in which event the restriction shall be removed in the 
amount of the cost if resold at more than cost (and the 
difference credited to capital surplus) and in the amount oi 
the resale price if resold at less than cost (and the differ- 
ence charged to earned surplus). 


II. No dividends except stock dividends may be paid or credited 
to reacquired shares while held by the corporation, nor shall such 
shares be entitled to vote while held by the corporation. 


III. Upon resale such reacquired shares shall be subject to 
preemptive rights. 


IV. In the event that a corporation becomes insolvent while pur- 
chasing its own shares on an instalment basis: 
A. The vendor may claim as a general creditor for the balance 
due only: 
1. When he has no option to regain the shares in the 
absence of default in payment by the corporation, and 





**In many states including Delaware, capital surplus is available for divi- 
dends. This tends to vitiate the present purpose. but the availability of funds for 
dividends belongs to another area in the field of corporation law. 

“The whole subject of preemptive rights has been under serious attack. 
But whatever the position taken on the general subject of preemption, it should 
be repeated in the section on repurchase of shares for the sake of clarity. 
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2. when he has received payment to the extent of 50% 
of the contract price or has received notes of the cor- 
poration at least one year prior to insolvency. 

B. The vendor unless entitled to claim as a general creditor 
under the terms of both clause (1) and (2) above shall be 
treated as a shareholder.’® 


V. The provisions of this chapter shall not be varied by anything 


contained in the corporate articles. 


APPENDIX 


Treasury Stock Law in the United States 
Note: The statute dates are of last available supplement. No analysis is here 
presented on the basis of the solvency test because the cases are infrequent 
and, even in any given jurisdicton where there happens to be a case or cases 
usually the holdings or dicta are too indefinite and subsequent statutes have 
changed matters so as to make any classification highly conjectural. 


Federal: No statutes except those listed in notes 113 et seg. supra. National Banks 


are forbidden to buy their own stock, 12 U.S.C. §83 (1934) but majority 
rule by cases, Johnson Co. v. Thayer, 94 U.S. 631 (1876). However the 
Federal Trade Commission (forerunner of Securities and Exchange Com- 
mission) rules that Treasury Stock must be registered as a new issue before 
it can be reissued, F.T.C. Release No. 131, Mar. 13, 1934. The same rule 
applies under the California Corporation Securities Act, §§2-7. 


No statute, no case law: 


No 


Idaho (except that Inano Cope (1932) §29-156 provides for reacquisition 
where the assessment on stock is not paid but stock can by charter be made 
unassessable), Mississippi, New Mexico, South Carolina, Wyoming. 
The Uniform Business Corporation Act is silent on the point. 

jori _low: 


statute, majority rule by case 
Georgia: majority rule questioned but recognized as Georgia law in Fitz- 


patrick v. McGregor, 133 Ga. 332, 65 S.E. 859 (1909). 

Iowa: Tierney v. Butler, 144 Iowa 553, 123 N.W. 213 (1909). 

Nebraska: Singhans v. Piper, 103 Neb. 493, 172 N.W. 523 (1919). 

a Carolina: Byrd v. Tidewater Power Co., 205 N.C. 589, 172 S.E. 183 
1933). 

New Jersey: Downs v. Jersey Cent. P. & L. Co., 115 N.J.Eq. 448, 170 Atl. 
835 (1934). 

Texas: West Texas Utilities Co. v. Ellis, 133 Tex. 104, 126 S.W. (2d) 13 
(1939) ; but see Woods v. Wichita Falls B. & L. Assn, 128 Tex. 1, 96 
S.W.(2d)64 (1936). 

Wisconsin: Gilchrist v. Highfield, 140 Wis. 476, 123 N.W. 102 (1909). 

w isconsii 


No statute, minority rule by case law: 


Oregon: In Loveland & Co. v. Doernbecher Mfg. Co., 149 Ore. 58, 39 
P.(2d) 668, 670 (1934) the court thought the minority rule was Oregon 
law because of Willis v. Nehalem Coal Co., 52 Ore. 70, 96 Pac. 528 
(1908). 

Washington: O’Brien v. Turne, 174 Wash. 266, 24 P. (2d) 641 (1933). 





** This subject is treated tentatively and would require a monograph in itself 


to achieve integration with the bankruptcy laws and to justify the position here 
taken which seeks to strike a mean between creditors and shareholders interests 
and is intended to prevent the shareholder vendor from being simultaneously in 


and out as a shareholder. 
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Statute permits purchase “out of surplus”: 


Arkansas: Popr’s Ark. Stat. (1937) c. 37, §2135. 

Florida: Fra. Gen. Comp. L. (1940) §6534(3). 

Minnesota: Mason’s Minn. Srat. (1940) §7492-22 VI, out of surplus earned. 
Also out of paid-in surplus, but if preferred shares outstanding, then 
only preferred shares may be purchased. 

New York: Grsert’s ANN. PENAL Cope (1940) §664 which makes it a 
misdemeanor for officers to purchase when there is no surplus. That 
such purchase is valid as to the corporation if out of surplus: Moses v. 
Solue, 63 Misc. 203, 118 N.Y. Supp. 410, (1909), aff'd 136 App. Div. 904, 
120 N.Y. Supp. 1136 (1910). 

North Dakota: N. Dax. Comp. L. (1925) §4531. Also has alternative clauses 
allowing purchases if unanimous shareholders’ consent in writing for 
price agreed on exists. 

South Dakota: S. D. Cope (1939) §11.0303 provides out of surplus, by reso- 
lution of shareholders or their unanimous consent in writing, for price 
agreed on. 

Tennessee: TENN. CopE (1932) $3722. 


Statute permits purchases “when capital not impaired thereby”: 


Colorado: Coro. Stat. Ann. (1939) c. 41, $24. 

Delaware: Rev. Cope or Det. (1935) c. 65, §9. 

Indiana: BaLpwrin’s Inp. Stat. (1934) §$4902(8). 

Michigan: Micu. Stat. ANN. (1940) c. 195, §21.10 (h), with detailed re- 
quirements as to accounting procedure and restrictions on surplus. 

Missouri: Mo. Stat. Ann. (1940) §4940. Limits power to “manufacturing 
and business companies.” 

Nevada: Hittyer’s Nev. Comp. L. (1938) §1608 (3). 

Pennsylvania: Pa. Stat. ANN. (1939) tit. 15, §2852-302(7). 

Rhode Island: R. I. Gen. L. (1939) c. 116, art. 2, §5(9). 

West Virginia: W. Va. Cope Ann. (1939) §3051, except banks not so em- 
powered. 


Statutes permit acquisition by forfeiture or for debt 


A. Case law adopts majority rule: 
Alabama: Ata. Cope (1936) §7003. Hall v. Henderson, 126 Ala. 449, 28 
So. 531 (1899). 
Arizona: Ariz. Rev. Cope (1936) §586 allows forfeiture. Copper Belle 
Min. Co. v. Costello, 11 Ariz. 334, 95 Pac. 94 (1908), rehearing 
denied, 12 Ariz. 105, 95 Pac. 803 (1909). 
Maine: Rev. Srat. (1930) c. 56, $46 allows forfeiture. Bates Street 
Shirt Co. v. Waite, 130 Me. 352, 156 Atl. 293 (1931). 
Massachusetts: Mass. Gen. L. (1940) c. 156, §20 allows forfeiture. 
Scriggins v. Thomas Dalby Co., 290 Mass. 414, 195 N.E. 749 (1935). 
Montana: Rev. Cope or Montana (1939) §5985 allows forfeiture. 
Davies v. Montana Auto Fin. Corp., 86 Mont. 500, 284 Pac. 267 
(1929). 
Vermont: Vr. P.L. (1933) §5814. Farmers’ Bank v. Champlain Trans- 
portation Co., 18 Vt. 131 (1846). 
Virginia: Va. Cope ANN. (1940) §380. Marshall v. Fredericksburg 
Lumber Co., 162 Va. 136, 173 S.E. 553 (1934). 
B. Case law adopts minority rule as to balance: 
New Hampshire: P.L.N.H. (1926) c. 225, $§54-57 Latullipe v. New 
England Inv. Co., 77 N.H. 31, 86 Atl. 361 (1915). 
Utah: Rev. Star. Ura (1933) §18-4-18. Pace v. Pace Bros. Co., 91 
Utah 132, 59 P. (2d) 1 (1936). 
C. Statute adopts minority rule as to balance: 
Kentucky: Carroii’s Ky. Stat. (1936) $544. 


Statutes set out in detail the situations in which purchase can be made: 





California: Caz. C1v. Cope (1937) §342. No purchase except: 
1. to collect or compromise in good faith a debt, claim or controversy; 
2. from dissenting shareholders who are entitled to fair market value; 
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3. to carry out repurchase agreement with employee other than director 
or officer ; 

4. to eliminate fractional shares; 

5. to redeem shares subject to redemption at not more than redemption 
price ; 

6. to carry out provisions of its articles authorizing conversion of its 
shares ; 

7. in connection with capital reduction; 

8. subject to limitations contained in its articles out of earned surplus 
but not if made insolvent thereby. For nos. 1-5 paid-in surplus may 
be used; 

9. by gift, bequest, merger, consolidation or forfeiture. 

Connecticut: Conn. Gen. Stat. (1939) $3423. Any corporation can purchase 
its own stock: 

1. except banks, trust companies and life insurance companies; 

2. upon three-fourths vote of outstanding shares except that no three- 
fourths vote is needed to receive in satisfaction of debt; 

3. but no purchase while insolvent. 

Illinois: Smarn-Hurp Ann. Srat. (1940) c. 32, $157.6. Purchase only: 

1. to eliminate fractional shares; 

2. to collect or to compromise claims; 

3. to pay dissenting shareholders entitled to payment in event of merger, 
consolidation, sale or exchange of assets; 

4. to redeem preferred shares as otherwise permitted; 

5. when net assets are more than sum of stated capital, paid-in surplus, 


any surplus arising from unrealized appreciation in value or revalua- 
tion of its assets and any surplus arising from surrender to the cor- 
poration of any of its shares and only when net assets exceed such 
sum after purchase. 


Kansas: Gen. Stat. Kan. (1939) $17-3004. No purchase except: 


1. 
2. 
3. 


ae 


OD 


to collect or compromise in good faith a debt, claim or controversy; 
from dissenting shareholders entitled to fair value; 

from employees other than officers or directors under repurchase 
agreement ; 

to eliminate fractional shares; 

to purchase redemption shares but at a price not exceeding redemp- 
tion price; 

to carry out provisions in articles authorizing conversion of shares; 


. from earned surplus subject to limitations contained in articles; 
. corporation must still be solvent in equity sense after purchase; 


. gift or bequest. 


Louisiana: Dart’s Gen. Stat. (1939) $1103. 
Same as Ohio infra, with restriction that no resale for Jess than purchase 


price, except that situations 6, 7 and 8 are not mentioned and pur- 
chase from surplus is limited to surplus available for dividends. 


Maryland: Mp. Ann. Cope (1939) art. 23, §54. Corporation may acquire its 
own shares: 


1, 
2. 
3. 


4. 





by gift or bequest; 

by purchase for redemption; 

if authorized by charter or two-thirds vote, purchase to be made out 
of surplus including surplus from reduction of capital stock ; 

if organized to deal in stocks, it may, if so provided by charter, 27 
its own stock from stockholders “for [a sum] not exceeding th 
ayo pre interests in the properties of the corporation, or ie 
a sum] not exceeding the cash equivalent of such proportionate 
interest.” 
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Ohio: THrockmorton’s Onto Cope (1940) §8623-41 

Purchase permitted: 

. when articles authorize redemption; 

. to collect or compromise debt, claim or controversy ; 

. when made out of surplus by two-thirds vote or as articles require; 

. when to be later allotted to employees; 

. when from employees under repurchase agreement; 

. to eliminate fractional shares; 

. for resale when articles provide corporation has right of preemption 
when a shareholder desires; or is required to sell his shares; 

. from dissenting shareholders entitled to be bought out; 

. to effect reduction of capital stock when properly authorized. 














THE DOCTRINE OF RES JUDICATA 
IN ADMINISTRATIVE LAW 


(Concluded) 


Ernst H. ScHOPFLOCHER 
IV. WHEN Is AN ADMINISTRATIVE Decision Res Judicata? 


B. THE LEGISLATIVE INTENT 


The only workable test by which to ascertain whether or not an 
administrative decision has all or some of the effects of res judicata 
is the legislative intent to be gathered from the statutes which created 
the agency whose decision is in issue. Most of the federal cases 
employ this approach. Unfortunately, statutory draftsmen some- 
times ignore this consideration. It then becomes the task of the 
courts to ascertain some standards from which to imply a legislative 
intent as to whether and how far, :the administrative decision is de- 
signed ta prevent the parties from further litigating. 

1. The Power of the Legislature—The first problem, whether 
the legislature has power to attribute res judicata effects to an ad- 
ministrative decision, is mainly one of constitutional law. Where 
the enabling statute makes proper provisions for notice and hearing 
and for judicial review, the only conceivable objection derives from 
the ‘doctrines of separation and delegation of powers. In absence of 
such objections, the power of the legislature to regulate the res judi- 
cata effects of administrative decisions seems absolute. 

The legislature may provide that an administrative decision has 
no res judicata effects whatsoever. Thus, in a suit in equity brought 
by the Attorney General under the anti-trust laws, the court may 
refer the suit to the Federal Trade Commission, as a master in 
chancery, to ascertain and report an appropriate form of decree. The 
proceeding before the Commission requires notice to the parties, but 
it is expressly provided that “the court may adopt or reject such 
report, in whole or in part, and enter such decree as the nature of 
the case may in its judgment require.”!*° Likewise, the Chandler 
Act of June 22, 1938,1%! provides that under certain circumstances, a 
plan for the reorganization of a corporation must be submitted to the 





” Federal Trade Commission Act of 1938, $7, 52 Srar. 111 (1938), 15 U.S.C. 
$41 (Supp. 1938). a 
4152 Stat. 890 (1938), 11 U.S.C. §572 (Supp. 1938). 
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Securities and Exchange Commission. According to an express pro- 
viso in the Act,18? the report of the Commission on the plan “shall 
be advisory only.” On the other hand, a plan for the reorganization 
of a railroad cannot be approved or confirmed by the judge, unless 
the plan has first been approved by the Interstate Commerce Com- 
mission.1*% 

In the latter case, the statute renders an administrative determi- 
nation immune from judicial review and provides at least for the 
direct effects of res judicata, if the decision is negative, and for no 
res judicata effects at all, if the decision affirmatively approves the 
plan. The statute is silent as to whether issues essential to the 
Commission’s decision which are actually litigated before and deter- 
mined by the Commission are res judicata. 


2. Express and Implied Legislative Intent—Within constitu- 
tional limits the legislature may confer on an administrative decision 
any effects deemed functionally appropriate. In considering our 
problem we have to bear in mind three distinct questions, the con- 
fusion of which has made an understanding of many aspects of the 
doctrine so difficult : 


(1) To what extent has the legislature intended to make an 
administrative decision immune from judicial review? In terms 
of the judicial doctrine, the answer would indicate how far a 
judgment is subject to review on appeal or to attack in equity. 
The problem is not within the scope of res judicata proper. From 
a practical point of view, however, it cannot wholly be disre- 
garded. 


(2) To what extent has the legislature intended to confer 
upon an administrative decision the direct effects of res judicata? 


(3) To what extent has the legislature intended to confer 
upon an administrative decision the incidental effects of res judi- 
cata? 


The main inquiry for the purposes of this paper, then, is what are 
the factors by which to determine whether and to what extent the 
legislature, in creating a particular administrative agency and pre- 
scribing or amending its constitution, has exercised its power to make 
an administrative decision res judicata. 

Let us first consider statutes which contain express provisions 
relating to the res judicata effects of administrative decisions. The 
New Jersey Workmen’s Compensation Act is an appropriate illustra- 





™52 Stat. 890 (1938), 11 U.S.C. §572 (Supp. 1938). 
47 Srat. 1477 (1933), 11 U.S.C. §205(d) (Supp. 1938). 
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tion. It provides'** that a judgment made by the administrative 
tribunal, if properly filed, “shall have the same effect and may be 
collected and docketed in the same manner as judgments rendered 
in the causes tried in the court of common pleas. . . . The judgment 
shall be final and conclusive between the parties and shall bar any 
subsequent action or proceeding, unless reopened by the bureau or 
appealed. . . . ” Under this statute, the courts have applied the judi- 
cial doctrine of res judicata to its full extent.1*5 

In other workmen’s compensation acts the provision is made that 
“the decisions of the commissioner shall, in absence of fraud, be 
conclusive,” unless reviewed as prescribed by statute. Though 
this language is not so precise as that of the NewjJersey statute, it 
has received the same interpretation.'** 

Similarly the Federal Trade Commission Act of 1938, provides 
that if no petition for review is filed, the decision of the Commission 
shall become “final” upon the expiration of the time allowed for 
filing such petition; or, if a petition for review has been filed, upon 
exhaustion of the methods of judicial review provided by the sta- 
tute.4*° It seems a fair implication that the statute attaches full res 
judicata effects to a “final” decision, though no cases could be found 
in support of this construction. 

Another illustration of an express provision as to the res judicata 
effects of administrative decisions is supplied by the Immigration 
Act of February 5, 1917.1%° It provided that “in every case where 
an alien is excluded from admission into the United States the deci- 
sion of a board of special inquiry adverse to the admission of such 
alien shall be final, unless reversed on appeal to the Secretary of 
Labor.” The provision, is ambiguous in that the word “final” may 
connote immunity from review or finality in the sense of conclusive- 
ness in subsequent proceedings. It is substantially the same as in 
prior immigration laws and was first, unconditionally and “as to ‘all 





*N. J. Strat. Ann. (1940) 34, 15-58. 

*5 Mangani v. Hydro, Inc., 119 N.J.L. 71, 194 Atl. 264 (1937). Tucker v. 
Beltramo, Inc., 117 N.J.L. 72, 186 Atl. 821 (1936), afd 118 N.J.L. 301, 192 Atl. 
62 (1937). 

“Try. Rev. Stat. (1939) c. 48, §156(b). 

*" Fitt v. Central Ill. Public Service Co., 273 Ill. 617, 113 N.E. 155 (1916); 
St. Louis Pressed Steel Co. v. Schorr, 303 Ill. 476, 478, 135 N.E.'766, 767 (1922). 
“The method of review of an award .. . is exclusive, and on application to the 
circuit court for a judgment on an award the court has no jurisdiction to review 
the commissioner’s decision, construe the statute or determine whether the 
decision of the board was correct.” 

852 Srav. 111, 113 (1938), 15 U.S.C. §41 (Supp. 1938). 
39 SraT. 887 (1917), 8 U.S.C. §153 (1934). 
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it embraces,” upheld by the Supreme Court.14° Later, some limita- 
tions were read into the statute to the effect that the immunity of 
the administrative decision from judicial review depended upon a 
fair hearing,*** or on the correct interpretation and application of 
governing statutory law,’*? or on the fact that in deportation pro- 
ceedings as distinguished from admission proceedings no issue of 
citizenship was involved.1* 


Under a doubtful application of the rule of “expressio unius est 
exclusio alterius”’, the statute was also interpreted to provide that 
decisions in favor of the immigrant are not capable of having the 
incidental effects of res judicata. Thus, it was held that a decision 
of the immigration authorities admitting appellant’s father as a citi- 
zen and confirming that decision upon succeeding re-entries of the 
father did not, conclusively establish the father’s citizenship in pro- 
ceedings involving the admission of the son.1** It was also held that 
a prior determination that the applicant himself was the son of a 
native-born citizen (and therefore entitled to admission) was not 
res judicata as to his subsequent application for re-entry after having 
gone to China.’*#° The cases turn partly on the consideration that 
administrative decisions are not capable of being res judicata rather 
than on the test here suggested, i.e., the legislative intent to render 
the administrative decision immune from judicial review and to at- 
tach to it the effects of res judicata. 


Provisions which make the administrative decision “final and 
conclusive” are also to be found in the Packers and Stockyards 
Act,14* in the Commodities Exchange Act,!** in the Revenue Acts 
since 1926,148 and in the different tariff acts.1*® 





“United States v. Ju Toy, 198 U.S. 253 (1905). 

“ Chin Yow v. United States, 208 U.S. 8 (1908). 

™ Gegiow v. Uhl, 239 U.S. 3 (1915). 

“Ng Fung Ho v. White, 259 U.S. 276 (1922). 

™ Jung Yen Loy v. Cahill, 81 F. (2d) 809 (C.C.A. 9th, 1936). 

“In Flyn ex rel. Ham Loy Wong v. Ward, 95 F. (2d) 742, 743 (C.C.A. 1st, 
1938) the court notices “the rather curious result that, although the petitioner 
en his admission in 1922 became a citizen of this country and entitled to the 
rights of a citizen, he was not entitled to re-enter the country without establishing 
his citizenship de novo.” On the other hand, the case involves fraud on the part 
of the applicant. 

See also Mock Kee Song v. Cahill, 94 F. (2d) 975 (C.C.A. 9th, 1938), where 
the decision is rested on the fact that the certificate of a commissioner is not a 
judgment. 

“42 Srat. 162 (1921), 7 U.S.C. $194 (1934). 

“T 42 Srat. 998 (1921), 7 U.S.C. $88,9 (1934). 

“48 Strat. 926, 26 U.S.C. §641 (1934). 

“ 46 Stat. 730, 734 (1930), 19 U.S.C. §§1501, 1515 (1934). 
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Cases interpreting these provisions support the position that the 
administrative decisions are made res judicata, at least as far as 
the direct effect is concerned. Thus, it was held that an appraise- 
ment under the Tariff Act of 1913, in the absence of an appeal, 
prevents the collector’ from questioning and disregarding such ap- 
praisement.154 A federal court is also prevented from disregarding 
such appraisement in a collateral proceeding.? The same rule ap- 
plies to decisions made by the collector within his jurisdiction. 

The decisions of the Board of Tax Appeals under the Revenue 
Acts since 1926 have been held to be res judicata not only with re- 
spect to the determination of ultimate issues, but also with respect to 
the essential incidental issues actually litigated and determined. Thus 
it was held that the issue of whether the taxpayer is entitled to de- 
duct certain losses for the tax years 1922 and 1923 from his taxable 
net income, after actual litigation and determination by the Board, 
was res judicata as to the deductability of identical losses in separate 
proceedings concerning his income tax for the years 1924 and 
1925.15 It was also held that an order of redetermination made 
by the Board and from which no petition for review was timely filed 
is res judicata in collateral proceedings.“*° This binding effect of 
the Board’s decisions has been squarely rested, by at least one court, 
on the fact that “the Board of Tax Appeals, while not a court, has 
by statute been endowed with the capacity to render decisions final 
and binding on both Commissioner and taxpayer unless reversed on 
appeal.”’2°6 





™ United States v. Stegemann, 12 Ct. Cust. App. 198 (1924). 

*\ Igstaedter & Co. v. United States, 11 Ct. Cust. App. 477 (1923); United 
States v. Dorn & Co., 13 Ct. Cust. App. 130 (1925). 

* United States v. McDowell, 21 Fed. 563 (D.C. N.Y. 1884). 

*8 Patchogue-Plymouth Mills Corp. v. Durning, 101 F. (2d) 41 (C.C.A. 2d, 
1639). 

** Greenbaum v. United States, 17 F. Supp. 83 (Ct. Cls. 1936); see cases 
collected in Griswold, Res Judicata in Federal Tax Cases (1937) 46 Yate L. J. 
1320, 1326, n. 33. On the other hand, it has been held that an order of the Board 
concerning redetermination for the year 1927 and adverse to the taxpayer, 
though not appealed, is not a conclusive determination of the issue involved 
(exhaustion of a patent) in proceedings concerning the income tax for the years 
1923 to 1926. Nachod & United States Signal Co. v. Helvering, 74 F. (2d) 164 
(C.C.A. 6th, 1934). It may be noted that this decision denies only the effect 
of “collateral estoppel” to the administrative decision, but does not deal with 
a case in which the direct effect of res judicata is involved. The narrow issue 
decided is that such “collateral estoppel” can have no retroactive effect on prior 
tax years. The decision is in conflict with the weight of the cases. 

*5 Continental Petroleum Co. v. United States, 87 F. (2d) 91 (C.C.A. 10th, 
1936) ; and see cases collected in Griswold, supra note 154 at 1326, n. 33. 

In American S. S. Co. v. Wickwire Spencer Steel Co., 8 F. Supp. 562, 566 
(D.C. N.Y. 1934), the court adds: The Board’s “. . . decisions in matters over 
which it has jurisdiction are therefore not open to collateral attack, and it cannot 
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On the other hand, the decisions of the Board of Tax Appeals 
under the Revenue Act of 1924 were said not to be res judicata in 
subsequent proceedings.‘** The Board itself has, under the Act of 
1924, denied that its decisions have the effects of res judicata.‘°* The 
Revenue Act of 1924 is typical of statutes which in creating an ad- 
ministrative agency are silent as to the binding effects of its deci- 
sions. All the statute expressly provides is that on judicial review 
the decisions shall be prima facie evidence. Nothing is said about 
the effects of the decisions when the period for judicial review has 
elapsed without the aggrieved party applying for the relief provided 
in the statute. The answer to the question of why the decisions of 
the Board under the Revenue Acts of 1926 and the subsequent years 
are res judicata seems to be that the legislature has expressly and 
validly provided for these effects; the answer to the question as to 
why the decisions of the Board under the Act of 1924 have no res 
judicata effects, however, seems to be not so easy. 


Again the answer is that the res judicata effects of the decision 
depend on the intention of the legislature. Where the statute is sil- 
ent the tribunal confronted with the issue must apply the available 
tests for implied legislative intent. Comment has been made on the 
unsatisfactory nature of the analytical test based on the nature of the 
decision. Fortunately more satisfactory determinants exist. 


(a) The Pragmatic Approach—The Board of Tax Appeals,*® 
under the Revenue Act of 1924, rested its view that its decisions 
were not res judicata, mainly on the fact that the procedure before 
the Board was too inadequate to justify an inference of a congres- 
sional intent to attach to them the far reaching consequences of res 
judicata. Neither party was bound to exhaust his proof before the 
Board. The remedies of judicial relief provided for a trial de novo. 
The Board was still “at the threshold of its career”. In addition, 
under the rule of “expressio unius” it was concluded that the express 
provision for the receipt of the Board’s decisions as prima facie evi- 
dence in proceedings for judicial review implied a congressional in- 





be doubted that in this sense a decision of the Board is comparable to the 
judgment of a court.” The court, however, held that in another cause of action 
only the issue actually litigated and decided is within the operation of res judicata, 
and that the issues involved were not identical. 

™See Griswold, supra note 154, at 1322. 

™ Appeal of Union Metal Manufacturing Co., 4 B.T.A. 287 (1926), over- 
tuling Appeal of Gilliam Manufacturing Co., 2 B.T.A. 272 (1925). 
™ See cases cited in note 158, supra. 
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tention to attribute no greater effects to those decisions in other pro- 
ceedings. 

Justice Cardozo used substantially the same technique in sustain- 
ing the power of an administrative tribunal to reconsider its own 
decision. In the absence of an express declaration of legislative 
intent, the ability of an administrative tribunal to arrive at correct 
results, as evidenced by the machinery set up by the legislature, is at 
least one of the factors which should be considered. 


(b) The Functional Approach—Another approach to the ques- 
tion of how to ascertain the intention of a silent or ambiguous sta- 
tute is through consideration of the functions for the performance of 
which the administrative agency has been created. 

This approach becomes particularly conspicuous in situations in 
which the reliance on res judicata effects of a prior administrative 
decision is made in a subsequent court proceeding. The court may 
interpret the enabling statute as vesting exclusive jurisdiction in the 
administrative tribunal. In such a case, the court cannot, for lack 
of jurisdiction, examine a matter within the exclusive jurisdiction of 
the administrative tribunal, whether or not this matter has already 
been determined by the administrative tribunal. All the cases resting 
on an application of the doctrine of “primary jurisdiction” are in 
point. The standards by which a court ascertains whether or not an 
ambiguous or silent statute has conferred “exclusive jurisdiction” 
on an administrative agency are substantially the same as those 
applied when the problem is to determine whether in case of con- 
current jurisdiction between administrative agencies and courts a 
prior determination by the administrative agency is res judicata. 
Moreover, the result is substantially the same; both the doctrine of 
exclusive jurisdiction and that of res judicata result in preventing 
repeated litigation and conflicting decisions with respect to the same 
controversy or issue. 

In general, the following considerations seem to be material: 

(i) Where the controversy is of such a nature as to be beyond 
the customary province of a court, the courts are willing to find that 
the statute conferred exclusive jurisdiction on the administrative 
agency. Conversely, the courts are reluctant to limit what they con- 
sider to be the commonly accepted exercise of judicial power. 

(ii) Where the subject matter of a controversy is complex and 
where the administrative agency, by virtue of its superior expert- 





See pages 21, 22, supra. 
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March] 
ness, is deemed more capable of a correct solution of a problem, the 
courts are prone to recognize exclusive jurisdiction in the adminis- 
trative agency or at least to recognize the res judicata effects of the 
administrative decision. 


(iii) The same result follows where such a recognition is neces- 
sary to insure efficient performance by the administrative agency of 
its functions. 


One of the main functions of the Interstate Commerce Commis- 
sion is to preserve uniformity in rates charged by carriers in inter- 
state commerce. On this ground the courts have given full res judi- 
cata effects to a determination of the Commission construing am- 
biguities in a tariff, at least where the meaning of the words used 
in the tariff rested on disputed facts.164 The same result has been 
reached by a state court even in absence of the requisite identity of 


parties.*® 





*™ See Great Northern Ry. v. Ry-Krisp Co., 4 F. Supp. 358, 362 et. seg. 
(D.C. Minn. 1933). P, a shipper of a product sold under the name of “Ry-Krisp”, 
filed a complaint against D, a railroad company, before I.C.C., alleging that D 
assessed on P’s shipments transportation charges provided for by the tariff for 
bakery goods instead of charging the lower rates on cereal goods. P requested 
reparation. The Commission found that the rates provided for bakery goods 
were applicable, and dismissed the complaint. In a suit brought by D in a 
federal court for a balance of freight charges claimed to be due. P filed a 
counter-claim for reparation. The court rendered judgment on the counterclaim 
for D on three grounds: (1) that, since the controversy as to the tariff provisions 
in issue rested on disputed facts, the question was one for the I.C.C. to determine 
before the court could even assume jurisdiction, and that, therefore, the de- 
termination made by the I.C.C. was conclusive between the parties; (2) that in 
any event this determination was correct; and (3) that P was precluded from 
raising the same issue again by its election of the administrative remedy. The 
court seems to assume that the decision of the 1.C.C. would not be conclusive, 
if the issue decided were not of such a nature as to give the I.C.C. exclusive 
jurisdiction in the first instance under the rule announced in Great Northern Ry. 
v. Merchant’s Elevator Co., 259 U.S. 285 (1912), where a distinction is drawn 
between a controversy as to the meaning of tariff provisions which rest on 
“disputed facts” and a controversy which does not involve “disputed facts”. 
The doctrine of “primary jurisdiction” applies only in the former case. As to 
the doctrine of “primary jurisdiction”, see Mitchell Coal & Coke Co. v. Pennsyl- 
vania R.R., 230 U.S. 247 (1913); Morrisdale Coal Co. v. Pennsylvania R.R., 
230 U.S. 304 (1913); Loomis v. Lehigh Valley R.R., 240 U.S. 43 (1916); and 
Armour & Co. v. Alton R.R., 312 U.S. 195 (1941). In General American Tank 
Car Corp. v. El Dorado Terminal Co., 308 U.S. 422 (1940), the Court ordered 
the action not to be dismissed, but to be held in abeyance pending the conclusion 
of an appropriate administrative proceeding. 

™ Chicago, M. St. P. & P. R. R. v. Ricketson Mineral Color Works, 218 
Wis. 37, 40, 259 N.W. 722, 723 (1935). It is difficult to explain the case on the 
theory of stare decisis. The court held that the ruling of the I.C.C. in another 
case involving other parties was binding on the court. “To hold otherwise would 
throw the administration of railroad rates into a condition of chaos and produce 
the very lack of uniformity that the Interstate Commerce Act was designed to 
terminate.” 
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In Sunshine Anthracite Coal Co. v. Adkins,*® one of the issues 
was whether the determination made by the Bituminous Coal Com- 
mission in a prior proceeding that plaintiff was not exempt from 
the provisions of the Bituminous Coal Act of 1937 was res judicata 
in plaintiff’s suit to enjoin the collection of additional taxes, the 
legality of which depended on the correctness of the administrative 
determination. The Supreme Court held that the issue was res 
judicata. The Court added: “Where, as here, Congress has created 
a special administrative procedure for the determination of the status 
of persons or companies under a regulatory act and has prescribed 
a procedure which meets all requirements of due process, that remedy 
is exclusive.” 

The cases discussed above illustrate that a finding of exclusive 
jurisdiction in an administrative agency as a necessary corollary 
renders its decisions res judicata. In “The Mary’’** Chief Justice 
Marshall stated the rule that “the decisions of a court of exclusive 
jurisdiction are necessarily conclusive on all other courts, because 
the subject matter is not examinable in them.” 

Let us turn now to situations in which the courts and the admin- 
istrative agency have been found to be possessed of concurrent juris- 
diction. 

We have already mentioned the futility of any attempt to deter- 
mine the res judicata effects of an administrative adjudication of 
claims against a county according to the “administrative” or “judi- 
cial” nature of the decision. Some courts, however, have rational- 
ized their refusal to hold such decisions res judicata on the additional 
ground that the administrative agency was created “to transact all 
county and such other business as may be prescribed by law,” among 
those powers being the power “to audit, adjust and settle all accounts 
to which the county shall be a party.”!®° These decisions then are 
made by agencies “which outwardly resemble an administrative tri- 
bunal but whose functions, like those of a comptroller or a personnel 
officer in private industry, are concerned with the internal manage- 
ment of the government.” Since these functions are identical with 
those commonly performed “in simple business matters,” some courts 
concluded that it was not the intention of the legislature to make ad- 





*8 310 U.S. 381, 403 (1940). 
™Q9Q Cranch 126 (U.S. 1815). 
6 See Sears v. Stone County, 105 Mo. 236, 241, 16 S.W. 878, 879 (1891); 
Board of Commissioners of Huntington County v. Heaston, 144 Ind. 583, 588, 
41 NE. 457, 459 (1895). 
*® Lanpis, THE ADMINISTRATIVE Process (1938) 21. 
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ministrative decisions rendered in the performance of such functions 
res judicata. . 

Similarly, the effect of a decision by the United States Patent 
Office ordering the registration of a trade-mark or issuing a patent 
depends, insofar as not regulated by statute, upon an appreciation of 
the functions for the performance of which the office has been 
created. 

The Trade-Mark Act of February 20, 1905,1®" provides that the 
registration of a trade-mark under the provisions of the Act shall be 
only prima facie evidence of ownership. And it is provided that an 
opinion or decision of the Court of Custom and Patent Appeals shall 
not preclude any interested person from contesting the validity of a 
patent in the courts.*® 4 fortiori, the decision of the Patent Office 
itself can have no greater effects than that of the appellate court.1 
It remains a problem, however, whether an incidental issue actually 
litigated and determined between opposing parties in such a pro- 
ceeding, such as the likelihood of confusion of a trade-mark which 
is sought to be registered with one which has already been regis- 
tered,17° or the priority of application,’ may be res judicata in 
any subsequent proceeding between the same parties. The courts 
have held that such determinations are not res judicata, mainly on the 
theory that the Office was created not to adjudicate substantive rights 
and liabilities, but to provide facilities where the owner may register, 
in order to secure whatever advantage might be derived under the 
statutes. The res judicata effects have been adapted to this function. 
While the direct determination of the issue of whether a trade-mark 
is or is not to be registered, or a patent does or does not issue, cannot 





733 Stat. 728 (1905), 15 U.S.C. §96 (1934). 

16 Stat. 205 (1870), 35 U.S.C. §62 (1934); Chicago Film Exchange v. 
Motion Picture Patents Co., 38 App. D.C. 286 (1912); Baltimore & Ohio R.R. v. 
Murphy, 39 App. D.C. 582 (1912). 

** Whenever a patent on application is refused by the Patent Office, the 
applicant has a choice of remedies; he may either appeal to the Court of Customs 
and Patent Appeals or bring a bill in equity to obtain the patent. 16 Srar. 205 
(1870), 35 U.S.C. $63 (1934). 

*” Emerson Electric Mfg. Co. v. Emerson Radio & Phonograph, 24 F. Supp. 
481 (S.D. N.Y. 1938). 

™ Morrell & Co. v. Doyle, 97 F. (2d) 232 (C.C.A. 7th, 1938), cert. denied, 
305 U.S. 643 (1938). Accord: Imperial Brass Mfg. Co. v. Hackney, 75 F. (2d) 
689 (C.C.A. 7th, 1935); Morgan v. Daniels, 153 U.S. 120 (1894). However, 
the decision of the Patent Office is entitled to highest respect and prima facie 
evidence value. If between the same contesting parties on the same issue, it is 
controlling unless the contrary is established by a clear preponderance of evi- 
dence. It is clear that even such high evidential value does not amount to 
res judicata, which doctrine precludes any investigation at all as to the correct 
determination of an issue. 
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be questioned in subsequent proceedings,’"? no incidental effects of 
res judicata attach. 

The effective performance of administrative functions may re- 
quire that direct res judicata effects be given to the administrative 
decision, while it is not necessary or even desirable to give it the 
incidental effect. Failure to draw this distinction has often led to 
the broad, but incorrect, statement that an administrative decision can 
never be res judicata, whereas in fact, nothing has been decided but 
that the decision has no incidental effect of res judicata. 

A clear illustration of this proposition is the case of Griffin Gro- 
cery Co. v. Richardson P, the seller of seed asked the Federal 
Food Administrator to cancel D’s, the buyer’s, license on the ground 
that D had refused to accept the goods seld, although they conformed 
to the contract between P and D. The Administrator found that the 
goods did not conform to the contract and refused to cancel D’s 
license. P then sued D in the courts to recover on his contract and 
D relied on the finding made by the Administrator as res judicata. 
The court repudiated this contention, largely because such finding 
was made for purposes absolutely different from those of the judicial 
proceeding. It was made in exercise of the administrative function 
to determine the qualifications and dependability of the buyer, but 
not his liability to the seller. This case, however, does not tend to 
prove that the Administrator’s determination of the ultimate issue, 
i.¢., his refusal to revoke D’s license, was not capable of being res 
judicata. 

In general, in the absence of express and valid statutory provi- 
sions, the courts are reluctant to find that the functions of an ad- 
ministrative tribunal cannot be effectively executed without adjudi- 
cation of legal relations deemed purely private. Thus, where a pub- 
lic service commission had, over the objection of a minority stock- 
holder in the X railroad company, approved the lease of property of 
this railroad to the Y railroad company, the minority stockholder 
was held not to be barred from suing the two railroads to have the 





™ Cf. Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 305 U.S. 315 
(1938), where the court held that federal jurisdiction continues to exist, even 
though the registration of a trade-mark itself was not justifiable on any grounds. 

Conversely, if the Office has declined to register a trade-mark, the owner, 
except where diversity of citizenship exists, cannot sue in a federal court for 
infringement unless this determination has been reversed on direct attack. 

7°10 F. (2d) 469 (C.C.A. 8th, 1926). The administrator had added to his 
decision a sentence to the effect that it was to be “without prejudice to any 
rights of the parties which they choose to assert in the courts.” The oourt’s 
opinion, however, does not rest on this sentence. And cf. American Motorist 
Insurance Co. v. Central Garage, note 175 infra. 
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lease set aside, on the ground that the lease constituted a plainly op- 
pressive action by the majority stockholders.*** Apparently the court 
took the view that it was the function of the commission to decide 
only whether public interest required disapproval of the lease, but 
that it was beyond its function to determine affirmatively that public 
interest required its approval. 


Similarly, in American Motorist Insurance Co. v. Central Gar- 
age,’ the court had to determine the effect of a finding made by 
an insurance commissioner that a contested insurance policy was in 
force at the date of an accident covered by the policy. D, the insurer, 
had disclaimed liability on the ground of cancellation. At the appli- 
cation of P, the insured, the commissioner, after a proper hearing, 
found that the policy was in effect. D then sued P for a declaratory 
judgment that the policy was validly cancelled prior to the accident. 
The court held that the finding of the commissioner was made in 
exercise of his supervisory powers and that the enabling statute did 
not evince a legislative intent to give this finding the effect of res 
judicata for purposes unrelated to this supervisory function. 


In some instances the reluctance of the courts to limit, by recog- 
nizing res judicata effects of administrative decisions, their own 
power to re-examine claims the adjudication of which is within the 
customary province of the courts, is so great as to induce the courts 
to ignore the practical exigencies of the administrative process. 


Thus in Pittsburgh & Lake Erie Railroad v. McKees Rocks 
Borough,‘* the court faced the problem of determining the effect 
of a decision of the Pennsylvania Public Service Commission direct- 
ing, at the application of several manufacturing companies, the P 
railroad company and the borough of D to make the necessary re- 
pairs of a bridge which, through lack of repairs, had become danger- 
ous and had been closed to the public. The Commission, at the same 
time, had assessed part of the expenses to P and another part to D, 
overruling P’s reliance on a contract with D by the terms of which 
P had agreed to build the bridge and D had agreed to maintain the 
bridge at its expense. No appeal was taken from the Commission’s 
order. P then sued D in a state court to recover on the contract the 





™ Westchester Fire Insurance Co. v. Syracuse, B. & N.Y. R.R., 97 Mise. 
471, 161 N.Y.S. 759 (Sup. Ct. N.Y. Co. 1916). 

86 N.H. 362, 169 Atl. 121 (1933). The enabling statute does not guar- 
antee a hearing. This fact also is used by the court as having a bearing on the 
— intent with respect to the res judicata effect of the administrative 
ecision. 
™ 287 Pa. 311, 135 Atl. 227 (1926). 
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part of the expense which the Commission had assessed to P. D set 
up as defense the order of the Commission as res judicata. The Su- 
preme Court of Pennsylvania held that it was not the function of 
the Commission to adjudicate claims between opposing parties which 
were founded on contract; the function of the Commission was to 
guard the public interest by having the bridge open for traffic as 
soon as possible. The decision and assessment of the expense was 
made by the Commission only for that purpose, and the decision was 
held to have res judicata effects only as far as necessary to effectu- 
ate that purpose. The ultimate distribution of the expense between 
P and D, according to their contract, was considered to be outside 
this purpose and, therefore, outside the functions for which the 
Commission was established. 


Where the adjudication of private relationships is plainly neces- 
sary to effectively achieve the purposes for which the agency has 
been established, most courts, however, do not hesitate to attribute 
res judicata effects to an administrative decision even in the absence 
of express statutory provisions. 


In Chicago, North Shore & Milwaukee Railroad v. City of Chi- 
cago,‘ the Public Utilities Commission had authorized the D rail- 
road company to run its trains over the tracks of the elevated rail- 
roads. The City of Chicago was made a party to this proceeding; no 
appeal was taken. Some years later the city sued for an injunction 
restraining D from using the tracks of the elevated railroads, mainly 
on the ground that the contract between the city and the railroads 
was ultra vires and therefore void. The court ruled that this objec- 
tion might have been urged in the proceeding before the Commission 
and that the order was res judicata. Apparently, the public interest 
in the use of the tracks’ by the D railroad was held to be so strong 
as to bring the adjudication of the contractual relations of the par- 
ties within the proper functions of the Commission. 


Similarly, despite the absence of an express statutory authoriza- 
tion it was held that a state workmen’s compensation tribunal may 
conclusively determine the liability of an insurance carrier under an 
insurance policy, including the issues of whether the policy had been 
validly cancelled,1"* or was subject to an equitable claim of the in- 
surer for reformation.’7® It was thought that without such powers 





* 331 Ill. 360, 163 N.E. 141 (1928). 
*® Skoczlois v. Vinocour, 221 N.Y. 276, 116 N.E. 1004 (1917). 
*” Royal Indemnity Co. v. Heller, 256 N.Y. 322, 176 N.E. 410 (1931). 
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the tribunal would be unable to function effectively in giving timely 
relief to injured workmen. 


(c) Miscellaneous Tests—Some courts have tested the existence 
of an implied intention of the legislature with respect to our problem 
by more or less formal standards. These standards include rules of 
statutory interpretation, such as the rule of “expressio unius,” or the 
rule of election of remedies, or the existence or non-existence of ade- 
quate provisions for hearing and judicial review. It seems manifest 
that all these tests in themselves are not satisfactory criteria for the 
solution of our problem. They may, however, together with other 
factors relevant under the pragmatic and functional approach, afford 
additional elements for consideration. 

The federal courts when confronted with a problem of res judi- 
cata in a situation which does not allow an application of the doctrine 
of exclusive jurisdiction have, in general, resorted to the doctrine of 
election of remedies rather than to the doctrine of res judicata in 
order to prevent repeated litigation of the same issue or controversy. 

Thus in Standard Oil Co. v. United States,'*° P, a shipper, whose 
claim for reparation had been dismissed on the merits by the Inter- 
state Commerce Commission, brought a suit in equity which was 
construed by the Supreme Court as seeking, “by a decision upon the 
merits of the claims, the same relief it [P] failed to secure from the 
Commission.” The Court held that P, “having elected to proceed 
and having proceeded to a determination before the Commission, . 
was ... precluded from seeking reparation upon the same claims by 
the alternative method of procedure,” which was provided in the 
statute. As to state commissions, state courts have sometimes 
reached the opposite result, unfortunately stating no reasons. For 
instance, courts of the State of New York have held that a repara- 
tion award,?*! or the rejection of a reparation claim,!82 are not res 
judicata in a suit before the courts to obtain relief based on the iden- 
tical claim. On the other hand it was said, at least by way of dictum, 
that a rejection of a similar claim by the Interstate Commerce Com- 


mission barred the shipper from suing the carrier again in the state 
courts.183 





™ 283 U.S. 235 (1931). Accord: Southern Transportation Co. v. LC.C 
47 F. (2d) 411 (App. D.C. 1931), cert. denied, 283 U.S. 850 (1931). 

* Murphy v. New York Central R.R., 225 N.Y. 548, 122 N.E. 700 (1919). 

™ Stern Brothers, Inc. v. N.Y. Edison Co., 251 App. Div. 379, 269 N.Y. 
Supp. 857 (1st Dept. 1937). 

* New York Central & Hudson River R.R. v. General Electric Co., 83 Misc. 
529, 146 N.Y. Supp. 322 (Sup. Ct. Schenectady Co. 1914), aff'd on other grounds, 
219 N.Y. 227, 114 N.E. 115 (1916), cert. denied, 243 U.S. 636 (1917). 


” 
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Some cases make the question turn on whether there is a provi- 
sion in the statute for appeal or other administrative or judicial re- 
lief. Particularly in tax and assessment cases this fact has been given 
much weight.!** But the technique is not limited to this type of 
case.485 In any event, these formal considerations cannot furnish 
more than some additional grounds for a decision which primarily 
rests on other reasons. 


3. Summary.—We have suggested that the legislative intent as 
expressed in the enabling statute ought to be the touchstone for 
ascertaining whether and to what extent an administrative decision 
has the effect of res judicata. In support of this proposition, it may 
be pointed out that nearly all the federal cases which deal with our 
problem turn on the enabling statute and its interpretation. The Su- 
preme Court has taken this approach when dealing with the related 
problem of whether the Interstate Commerce Commission, in adju- 
dicating a reparation claim is bound by its prior determination that 
the rates upon which the reparation claims depend are reasonable. 
In Arizona Grocery Co. v. Atchison, Topeka & Santa Fe Ry.'* the 
Court held that, although the rules of res judicata do not apply to 
legislative pronouncements of the Interstate Commerce Commission, 
the Commission is bound “not to repeal its own enactment with retro- 
active effect.” Despite this strong language which might indicate 
fundamental or constitutional principles, the Court sustained a state 
statute which in a reparation suit was interpreted by the state su- 
preme court as authorizing the state commission to change, with 
retroactive effect, rates previously approved by the commission.’ 
Justice Cardozo speaking for a unanimous court held that this statute 
did not violate due process and, in distinguishing the Arizona Grocery 
case, said: “The opinion of the court does not speak of the consti- 
tution, but plants itself upon the statute, and from that source and 
no other derives its energy.”!** 





™ City of Huntsville v. Goodenrath, 13 Ala. App. 579, 68 So. 676 (1915); 
Langhout v. First Nat. Bank of Remsen, 191 Iowa 957, 183 N.W. 506 (1921); 
New Orleans, M. & C. R.R. v. State, 110 Miss. 291, 70 So. 355 (1915); Wright 
v. Edwards Hotel & City R.R., 101 Miss. 470, 58 So. 332 (1911); Chapel v. 
Franklin County, 58 Neb. 544, 78 N.W. 1062 (1899). 

** Southern Indiana Ry. v. Railroad Commission, 172 Ind. 113, 87 N.E. 966 
(1909) ; Stone v. Fritts, 169 Ind. 361, 82 N.E. 792 (1907); Thomas v. Churchill, 
84 Me. 446, 24 Atl. 899 (1892). 

*° 284 U.S. 370 (1932). 

*" Great Northern Ry. v. Sunburst Oil & Refining Co., 287 U.S. 358 (1932). 
Cf. Marinette, Tomahawk & Western R.R. v. Railroad Commission of Wisconsin, 
195 Wis. 462, 218 N.W. 724 (1928). 

** Great Northern Ry. v. Sunburst Oil & Refining Co., 287 U.S. 358, 362 
(1932). 
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It has been eloquently argued, that the intent of the legislature, 
because it is undiscoverable and, even if discoverable, irrelevant, is 
not a suitable criterion of statutory interpretation.’*® On the other 
hand, it has been proved that such a proposition is much too broad’ 
and is justifiable only in the comparatively small group of cases, 
“where no meaning, aim or purpose of the legislature is at all capable 
of apperception.”!®! Where legislative intent is not to be discovered 
from the language of a statute, the use of extrinsic aids taken from 
the legislative history, reports of congressional committees, exposi- 
tions of those in charge of the legislation and debates in the legisla- 
ture is permissible.’ 


Of course, the ideal solution would be for the legislature, in clear 
recognition of the problems here discussed, to make explicit provi- 
sions as to whether or not an administrative agency has exclusive 
jurisdiction to determine, subject to judicial review, the relevant is- 
sues of a controversy, and whether the direct and incidental deter- 
minations thus made shall be conclusive for:certain or all purposes. 
But ideals never can be achieved in the realm of legislative intent. 
It may be impossible for the legislators to resolve in advance all 
questions of doubt which may arise in the application of a statute. 
The most precise language purporting to regulate the effects of an 
administrative decision cannot anticipate all situations in which such 
an issue may arise. In, those cases where the statute is ambiguous 
or silent, the functional approach seems to be the best method for 
reaching sound results. Having recognized the functions for the per- 
formance of which a particular agency has been created, it is not too 
difficult to ascertain whether and to what extent it is proper to attach 
binding effects to the decisions of the agency as a necessary imple- 
ment in the execution of its functions. The pragmatic and formal 
approaches may furnish additional aid. 





™ See Radin, Statutory Interpretation (1930) 43 Harv. L. Rev. 863. At 
least one judge has refused to imply, in the absence of an express provision in the 
statute, a legislative intent to make an administrative decision res judicata. See 
Justice Lehman’s dissenting opinion in Slattery v. Board of Estimate and 
ra of the City of New York, 271 N.Y. 346, 351, 3 N.E. (2d) 505, 

36). 

™ At least where the judges who are brought up in the spirit of the common 
law give due deference to the intentions of the legislature. See Pound, Common 
Law and Legislation (1908) 21 Harv. L. Rev. 383. 
ia ee A Note on ‘Statutory Interpretation’ (1930) 43 Harv. L. Rev. 

, 893. 

- Wright v. Vinton Branch of Mountain Trust Bank, 300 U.S. 440 (1937), 
porticularly n. 8 at 463. 
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V. Tue TecHNIcAL ASPECTS OF THE DOCTRINE 


In the preceding pages, we have circumscribed the area within 
which the doctrine of res judicata can operate, and the requirements 
which an administrative decision must meet before res judicata ef- 
fects can be predicated. Let us now consider to what extent the more 
technical aspects of the judicial doctrine may be given effect in the 
field of administrative law. 

The fundamental problem is whether the technical aspects of a 
doctrine originally developed in, and therefore adapted to, judicial 
court proceedings should be mechanically applied in the field of ad- 
ministrative law. In the routine cases decided by the courts, inter- 
ested litigants define the scope of the inquiry and determine the 
data on which a judgment is ultimately based. The primary purpose 
of the doctrine of res judicata is to give these private litigants secu- 
rity, and to save them the expense and vexation of repeated litigation 
of an issue which has been, or reasonably could have been, litigated 
in prior a proceeding. In most cases decided by administrative agen- 
cies a higher public interest is involved which requires that these 
agencies have the authority to initiate inquiry and to control the scope 
of investigation. As Justice Frankfurter said in Federal Commum- 
cations Commission v. Pottsville Broadcasting Company, “These 
differences in origin and function preclude wholesale transplantation 
of ... rules which have been evolved from the history and experience 
of the courts; a tribunal which would disregard these vital differen- 
tiations would read the laws of Congress through the distorting lenses 
of inapplicable legal doctrine.” 

It follows that in every case in which an issue of this kind arises, 
there should be a thorough examination of whether the application 
of a particular technical aspect of the doctrine serves or defeats the 
function for which the legislature has created the particular admin- 
istrative agency. Courts, however, have given but little thought to 
these objections and have more or less automatically availed them- 
selves of customary rules. 


A. VALIDITY AND FINALITY OF JUDGMENT 


The judicial doctrine attaches res judicata effects only to judg- 
ments which are deemed to be valid and final. A judgment is valid 
if rendered by a court which has jurisdiction over the parties and 





™ 309 U.S. 134, 143 (1940). The case defines the extent to which an 
administrative tribunal is bound by the mandate of a reviewing court. 
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over the subject matter. The administrative counterpart of this 
prerequisite has been dealt with in part III. It remains for us to 
discuss the second prerequisite, that of finality. 

Finality in the sense in which the term is used in the doctrine of 
res judicata does not connote immunity from appeal nor from an 
attack in equity nor from control of the court which has rendered 
the decision. In order to have res judicata effects, a judgment must 
be a final adjudication in the sense that no further action is necessary 
to determine the controversy. A judicial order is not final if it looks 
to future judicial action in the same proceeding. The report of 
a referee or a judgment which reserves any material issue to future 
judicial determination is not such a final judgment as is required for 
the application of the doctrine of res judicata. 

As a general proposition, administrative action must have the 
same finality as a judgment in order to obtain res judicata effects. 
An order of an administrative tribunal which fixes, over a party’s 
objection to the jurisdiction, a future day and place for a hearing’®® 
is not subject to a judicial review, and it seems a fair inference that 
the order is not final in the sense necessary to make it a conclusive 
determination of the issue of jurisdiction. Similarly, where a trial 
examiner, or one of several members of an administrative tribunal, 
or a deputy commissioner has authority to render a tentative deci- 
sion, subject to the power of the administrative tribunal to modify 
such decision at the application of an aggrieved party to be made 
within a limited period of time, such decision is not capable of being 
res judicata until the time provided for such application has expired, 
or the tribunal itself has acted on an application seasonably made. 
For this reason, the Supreme Court in the Schendel case! refused 
to attach res judicata effects to'a compensation award, rendered by a 
state deputy commissioner, from which the aggrieved party had 
applied to the Commission, so long as the Commission had not acted. 

It seems that in the field of administrative law the requisite of 
finality for the purposes of res judicata has an additional aspect. The 
courts are prone to deny res judicata effects to an administrative 
decision which, for lack of finality, is not subject to judicial review. 
Thus, finality as a requirement of judicial review may be a material 
factor for the purposes of res judicata also. 

Finality as a touchstone of judicial review of administrative de- 
cisions must meet two tests. First, the decision must be final in the 





™ FREEMAN, §$717, 718. 
.,, United States v. Illinois Central R.R., 244 U.S. 82 (1917). 
Chicago, R. I. I. & P. Ry. v. Schendel, 270 U.S. 611 (1926). 
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sense required by the statute which provides for such judicial review; 
second, at least where federal review is to be obtained, the deci- 
sion must be final in the sense required by traditional conceptions 
of federal judicial power, i.e., the proceeding to be judicially reviewed, 
must be a “case” or “controversy” within the meaning that the Su- 
preme Court has given these terms in interpreting Article ITI of the 
Constitution. In this sense an order is not final if it does not “of 
itself adversely affect complainant but only affects his rights adversely 
on the contingency of future administrative action.”?®" The hostility 
which up to recent times prevailed in the Supreme Court toward 
declaratory judgments’®® resulted in a narrow construction of the 
test: administrative orders in the nature of a declaratory judgment 
have been customarily held not to affect adversely the interests of a 
complainant without additional administrative action. Thus, it has 
been ruled that an order of a federal commission rendering a tenta- 
tive! or final valuation, or determining that a carrier was not 
within the exemptions of the Railway Labor Act,” or prescribing 
a certain accounting system are not reviewable by a federal court, 
either as a matter of statutory interpretation or for lack of “judicial 
power.” Where the National Labor Relations Board has certified 
a particular organization of workers as the collective bargaining 
representative of the employees in a designated unit,” or has 
directed an election,”°* the Court has merely, as a matter of statutory 
interpretation, denied the availability of judicial review, without, 
however, precluding a suit for an injunction by the aggrieved party. 

The problem is thus presented whether these administrative de- 
cisions, though not being final for the purpose of judicial review, 
nevertheless, should be held final for the purpose of res judicata. In 
the cases just mentioned the problem has not received much con- 
sideration. In the case involving an administrative order which pre- 
scribed an accounting system, the Court expressly stated that the 
order cannot be res judicata, but this result was reached upon the 





™ Rochester Telephone Corp. v. United States, 307 U.S. 125, 130 (1939), 
where this test has been upheld. 

* See Willing v. Chicago Auditorium Association, 277 U.S. 274 (1928). 

* Delaware and Hudson Co. v. United States, 266 U.S. 438 (1925). 

* United States v. Los Angeles & Salt Lake R.R., 284 U.S. 299, 311 (1927). 

™ Shannahan v. United States, 303 U.S. 596 (1938); Shields v. Utah Idaho 
Cent. R.R., 305 U.S. 177 (1938). 

™ State Corporation Commission of Kansas v. Wichita Gas Co., 290 US. 
561, 569 (1934). 

** American Federation of Labor v. N.L.R.B., 308 U.S. 401 (1940). 

*N.L.R.B. v. International Brotherhood of Electrical Workers, 308 US. 
413 (1940); N.L.R.B. v. Falk Corporation, 308 U.S. 453 (1940). 
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theory that the order had been made in contemplation of a prospec- 
tive rate order and, therefore, under the rule of the Prentis case 
was legislative in nature. 

In the judicial doctrine it seems that different tests control final- 
ity as a requisite of appealability and finality as a requisite of res 
judicata.”° Nonetheless, it seems desirable to apply the same stan- 
dard of finality for determining the question whether an administra- 
tive decision is res judicata and whether it is appealable, at least 
when the appeal is available only within a fixed period. The result 
of the few cases raising this problem tends to support this suggestion. 

In State ex rel. Columbia Telephone Company v. Atkinson, the 
Missouri Public Service Commission had made a valuation of the 
property of the public utility for the purpose of determining reason- 
able and just rates, but had dismissed the complaint that the rates 
were excessive. The utility appealed to the court on the ground that 
the valuation was not supported by evidence. The court held that 
there was no sufficient reason why it should review the valuation, 
since no present relief was sought which in any manner could be 
affected by such valuation. In a motion for rehearing, the utility 
called the court’s attention to the fact that under the pertinent sta- 
tute the valuation was binding upon the parties and the commission, 
except on a showing of a subsequent change in conditions. The court 
overruled the motion for rehearing, but held that the statute, if so 
interpreted, would be unconstitutional. The case is not exactly in 
point because the order dismissing the complaint certainly was a 
final order ; yet it shows that availability of judicial review and final- 
ity for the purpose of res judicata are closely related. After all, the 
only ground for complaint urged by the public utility was the decla- 
ratory finding of the commission with respect to the value of its 
property. 

In Piedmont & Northern Railway v. Interstate Commerce Com- 
mission,°" the Supreme Court held that the classifications of a rail- 
toad as an interurban electric line, previously made by the United 
States Labor Board, the Postmaster General and the Interstate Com- 
merce Commission, were not controlling in a subsequent proceeding 
before the Interstate Commerce Commission. The ruling of the 
latter body that the railroad was not an interurban electric railway 





"Cf. Suggs v. Mutual Benefit Health & Accident Ass’n, 115 F. (2d) 80 
(CCA. 10th, 1940), and the cases cited notes 25, 26 supra. 
mois Mo. 28, 195 S.W. 741 (1917). 
286 U.S. 299, 312 (1932); Cf. Chicago South Shore & South Bend RR., 
234 LC.C. 34 (1939). 
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within the meaning of the Interstate Commerce Act was sustained, 
The only ground given for the disregard of the prior administrative 
decisions in Justice Robert’s opinion is that “neither the administra- 
tive nor the statutory classification has been uniform, and in any 
event is not controlling in this litigation.” The nature of the pre 
vious administrative decisions does not appear; it is manifest that 
they cannot be res judicata if made for purposes other than that of 
the pertinent provision of the Interstate Commerce Act. Justice 
Roberts, however, intimates that even though statutory and adminis- 
trative classification may have been uniform, the prior decisions are 
not res judicata. His conclusion may rest on the ground that Con- 
gress did not intend to attach res judicata effects to findings made in 
the previous proceedings, or on the theory that these previous deci- 
sions were not final in the sense explained above. 


B. RES JUDICATA AND DIRECT DETERMINATION OF ULTIMATE ISSUES 


The judicial doctrine as expounded by Anglo-American courts 
does not clearly distinguish between direct and incidental effects of 
res judicata. What have been termed in this paper direct effects of 
res judicata are customarily expressed in terms of the doctrines of 
merger and bar. 


1. Merger—Where a plaintiff has recovered a personal judg- 
ment for money, he is barred from suing again on the same cause of 
action, on the theory that his cause of action has merged in the 
judgment.?°* 

The doctrine of merger signifies one of several direct effects of 
res judicata. It operates only where judgments for money are in- 
volved. Yet the same principle applies to equity decrees not for the 
payment of money,” and to declaratory judgments. Though the 
cause of action does not merge into such decrees or judgments, the 
plaintiff, nevertheless, cannot question the correctness of the decision 
by suing again on the same cause of action. Moreover, the defend- 
ant must abide by the decision. This effect cannot be explained by 
the doctrine of merger; it is usually expressed by the rather vague 
rule that the defendant cannot attack the judgment collaterally. 

From the outset, it is manifest that even theoretically the doctrine 
of merger has only a very limited applicability in administrative law, 
namely, only in those cases in which the payment of money is in- 





*° FREEMAN $546 et seq. 
* Restatement, Conflict of Laws (1934) 537, n. 2. 
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yolved, being mainly workmen’s compensation and reparation cases. 
Even in these situations the courts have not utilized the doctrine of 
merger to support the result. No case could be found in which it 
was said that the plaintiff in his second action could not recover the 
larger amount sought, because his cause of action had merged in the 
administrative award. In fact, the courts were satisfied with resting 
the result on the doctrine of res judicata in general, without any at- 
tempt to distinguish between the apparently different implications of 
ves judicata. Thus in Martin v. Board of Supervisors of the County 
of Greene," the board allowed P $60 on his claim against the county 
for $69.50. P then sued in a court of law to recover the balance. The 
Court of Appeals found that the law gave no appeal from the admin- 
istrative decision and that it was res judicata. For this reason, P 
was held to be precluded from questioning the correctness of the 
administrative decision, but not on the ground that his claim had 
merged in the award. The same rationale was applied by the Supreme 
Court of the United States in the Schendel case,*" where the plain- 
tiff, relying on the Federal Employers’ Liability Act, attempted to 
obtain in the federal courts a greater award for the same injury for 
which he was compensated by a judicially affirmed award made by 
the Iowa compensation tribunal. 


Irrespective of the technique applied, the res judicata effect in 
these situations is operative only where a claimant in a subsequent 
proceeding attempts to sue on the same cause of action upon which he 
obtained relief in the former proceeding.*!* It may be very difficult 
to state tests by which to determine whether or not a cause of action 
relied on in different proceedings is the same. This, however, is not 
a difficulty peculiar to the application of the doctrine in administrative 
law; moreover, the problem, rarely arises in this field. 


2. Bar—Where a plaintiff has been defeated on the merits of his 
claim, he is precluded from suing again on the same cause of action by 
operation of the doctrine of bar.*4* This doctrine again denotes the 
general principle that, irrespective of actual litigation of the material 
issues, the plaintiff is bound by, and the defendant entitled to the 
benefits of, the direct determination by the court that plaintiff shall 
take nothing on his cause of action. In administrative law, the prac- 
tical importance of the doctrine is lessened by the fact that the most 


oe 


™ 29 N.Y. 645 (1864). 

™ Chicago, R. I. I. & P. Ry. v. Schendel, 270 U.S. 611 (1926). 
™ Dennison v. Payne, 293 Fed. 333 (C.C.A. 2d, 1923). 
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important agencies have continuing control over their own decisions 
and that frequently dynamic rather than static situations are involved. 
Where, however, these conditions do not exist, the doctrine will 
apply. The prerequisite of the doctrine of bar is a judgment on the 
merits. As a general proposition sufficient for our purposes, a 
judgment on the merits is rendered where the court, after having 
examined the existence or non-existence of the various elements of 
plaintiff’s cause of action and their significance under the applicable 
substantive law, finds that the plaintiff has no cause of action. 
A dismissal on procedural grounds is based on the court’s finding 
that it has no jurisdiction or its refusal to exercise its jurisdiction for 
the purpose of examining the existence or non-existence of plaintiff's 
cause of action. A disregard of this distinction may lead to grave in- 
justice as the case of Twork v. Munising Paper Co.7** exemplifies. 
There P, an employee, filed a claim for compensation against D, his 
employer, with the administrative tribunal, alleging an occupational 
disease as an accidental injury. The claim was denied on the ground 
that an occupational disease was no compensable injury within the 
meaning of the state compensation act. No appeal was taken from 
this decision. P then sued in the state courts on the theory that D 
negligently caused the injury suffered by P and that such injury was 
not an accident within the meaning of the compensation act. P was 
held to be precluded from litigating the existence of his second claim. 
As pointed out in a dissenting opinion, all that was decided by the 
administrative tribunal was that it had no jurisdiction to examine 
on the merits a claim based on a non-accidental injury; it is, there- 
fore, difficult to see how such a judgment could bar plaintiff from 
suing again to have the merits of his claim determined. In addition, 
by the weight of authority, in case of doubt as to whether a former 
decision is or is not on the merits, the party relying on the res judt- 
cata effect of the judgment has the burden of showing that it was on 
the merits.?"® 

A sounder result could also have been reached on the theory 
that, at least under an individualized concept of cause of action, P’s 
cause of action in the two proceedings was not identical. Such 
identity is always required where the direct res judicata effects of 
a decision are in issue. By the weight of authority, however, the 
concept of a single cause of action is that of a set of operative 
facts tied together by considerations of convenience rather than of 





™ 275 Mich. 174, 266 N.W. 311 (1936). 
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the applicable law. It is submitted that in general the technical 
aspects of the judicial doctrine are inappropriate tools in the field 
of administrative law, and that the only issue should be whether 
repeated litigation is or is not compatible with, or necessary for, the 
effective performance by the administrative agency of its functions. 
The case of Ocean Accident & Guarantee Corp. Ltd. v. Pruitt? may 
serve as an example of the unsound results which flow from disre- 
garding the fundamental distinctions between judicial and adminis- 
trative proceedings. 


On August 29, 1928, the father of P suffered a heat stroke, 
while working for the A company. On August 31, 1938, he suffered 
another heat stroke while working for the B company. Shortly after- 
wards he died. P filed a compensation claim against D as the in- 
surer of the A company, the insurer under the state compensation 
law being exclusively liable. The claim was denied on the merits 
and no appeal was taken. P then filed a claim against D as the in- 
surer of the B Company, based on the accident of August 31, 1938. 
The administrative tribunal itself held that its first decision was 
res judicata and barred P from suing again on the same cause of 
action. This decision was affirmed by the courts. It is submitted 
that the result is unsound both as to the judicial doctrine and in its 
application to administrative agencies. From the judicial point of 
view, it seems rather haphazard to make the result depend on the 
fact that that D happened to be the insurer of both the A company 
and the B company; if different insurers had been involved, there is 
no doubt that the second claim would have been actionable. From 
the view of administrative law, it seems at least arguable that one 
should take into account the fact that in workmen’s compensation 
proceedings interested parties are often not represented by counsel 
and that they cannot be expected to draft a complaint with a lawyer’s 
skill. Moreover, workmen’s compensation statutes are enacted to 
assist people of modest means in enforcing their claims and to shift 
the burden of industrial accidents from this group to the employer, 
and through him to the community. These functions should have 
militated against the technical application of judicial doctrines of 
doubtful soundness. 





58 S.W. (2d) 41 (Tex. Comm. App. 1933). See also Brown v. Industrial 
Commission, 48 Ariz. 161, 59 P. (2d) 323 (1936); Swift & Co. v. Walden, 176 
Okla. 268, 55 P. (2d) 71 (1936); Cf. Smith v. Wald Transfer & Storage Co., 
97 S.W. (2d) 991 (Tex. Ct. Civ. App. 1936) (application for common carrier 
Permit not barred because of previous denial on the merits of same party’s 
application for contract carrier permit). 
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C. RES JUDICATA AND DETERMINATION OF INCIDENTAL ISSUES 


The res judicata effect of a valid and final judgment extends not 
only to the direct determination of the ultimate issue as expressed in 
the judgment, but also to issues of fact and law which after litiga- 
tion and determination constitute the necessary bases of the judgment. 
This implication of the doctrine is, so far as judgments of the 
courts are concerned, a matter of course; the determination of a liti- 
gated incidental issue is conclusive on the parties in subsequent col- 
lateral proceedings, irrespective of whether such proceedings are 
instituted before the same court which has rendered the former 
judgment, or before another court or before an administrative tri- 
bunal.?27 

The application of this rule to administrative decisions ought to 
require a careful analysis of the sort suggested in the introductory 
remarks to this part of the article. The lack of such an analysis may 
partially explain the unsatisfactory results reached in many cases. 
The real task of the court is to balance the interest of the public in a 
correct performance by the administrative agency of its functions 
against the interests of private parties in the stability of administra- 
tive determinations. For instance, in Watkins v. Mississippi State 
Board of Pharmacy,”"* the board had granted an applicant a license 
as an assistant pharmacist, the statute requiring a licensee to be of 
good moral character. Subsequently, the same applicant sought to ob- 
tain a license as a registered pharmacist. The board attempted to in- 
vestigate the applicant’s moral character before granting the license. 
On a petition to the state court by the applicant, the court held that 
the board was without power to investigate the applicant’s character 
anew. The issuance of the first license was said to be “a recorded 
adjudication by the board” that the applicant was of good moral 
character, no change in the fact situation being alleged. The court 
did not overlook the fact that in the second proceeding a different 





™* Re Home Telephone Co., Inc., 16 P.U.R. (N.S.) 413 (Mo. PS.C. 1936). 
The Supreme Court of Missouri held that the X company had to remove 
its equipment from the streets of the city of Y, and issued a writ of ouster. This 
writ rested on a finding that the X company had no right to continue rendering 
telephone services in the city of Y. (State ex rel. Libanon v. Missouri Standard 
Telephone Co., 337 Mo. 642, 85 S.W. (2d) 613 (1935). The X company then 
filed an application for a certificate of convenience and necessity and other relief 
with the Commission. The Commission held that the issue of whether or not 
applicant had a right to continue service in the city of Y was foreclosed by the 
incidental findings of the Supreme Court. Accord: State ex rel. Village of Cha- 
teaugwy v. Public Service Commission, 229 App. Div. 526, 242 N.Y¥.Supp. 398 
(3d Dept. 1930). 
™* 170 Miss. 26, 32, 154 So. 277, 278 (1934). 
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cause of action was involved, but held this fact immaterial ; “for the 
rule is that, in a second action between the same parties . . . the judg- 
ment in the first action is res judicata as to any point or question 
actually litigated and determined in the first. . . . Public judicial 
and quasi-judicial records must rest . . . upon secure foundations.” 
The court overlooked, however, that in an administrative proceeding 
the interest of the public in the elimination ‘of unreliable pharmacists 
ought to prevail over the interest of a particular applicant in being 
protected against repeated litigation of a vital issue.?” 

In general, the courts have not given much thought to considera- 
tions of this kind, but have mechanically applied the rule of collateral 
estoppel, wherever, for any reason, they were ready to attach res 
judicata effects to an administrative decision. On this basis, it was 
held that the determination of facts material to the issuance of secu- 
rities by an applicant, such as the cost of additions, extensions and 
improvements, was final and conclusive in a subsequent proceeding 
for the issuance of other securities by the same applicant.?9° The 
same principle has been applied to an administrative adjudication of 
status as a public utility?** or of the propriety of a carrier using a 
certain type of vehicle,?** and in workmen’s compensation proceedings 
with respect to the issue of who is the sole dependent of a deceased 
employee.??8 

As to this aspect of the doctrine, a caveat is necessary. Histori- 
cally, the courts have been reluctant to ascribe the incidental effects 
of res judicata to administrative decisions which denied the relief 
applied for by the moving party.*** The analytical rationale of this 





™*TIn fact, it does not even appear from the opinion that P’s moral character 
was an issue actually litigated in the former proceeding. 

™ Petition of the New Hampshire Gas & Electric Company, 88 N.H. 50, 184 
Atl. 602 (1936). 

™ Goodspeed v. Great Western Power Co. of Cal., 33 Cal. App. (2d) 245, 
91 P. (2d) 623 (1938). 3rd App. Dist. 

™ Scioto Valley Ry. & Power Co. v. Public Utilities Comm. of Ohio, 117 
Ohio St. 64, 157 N.E. 475 (1927). ; 

™ London Guarantee & Accident Co. v. Industrial Commission, 78 Colo. 478, 
242 Pac. 680 (1925); Trigg v. Industrial Commission, 364 Ill. 581, 5 N.E. (2d) 
394 (1936). 

™ For a long time the Supreme Court refused to review negative orders 
made by the I.C.C., because under the Court’s construction, the Interstate Com- 
merce Act did not provide for such review. Cf. Proctor & Gamble Co. v. United 
States, 225 U.S. 282 (1912) ; see Comment, Judicial Review of Negative Orders by 
the Interstate Commerce Commission (1934) 34 Cor. L. Rev. 908. The language 
used by the Court gave rise to the belief that negative orders are never capable 
of being res judicata. This position was adopted by some state courts which 
recognize the full res judicata effects of an affirmative administrative order. 
Stratton v. Railroad Commission of California, 186 Cal. 119, 198 Pac. 1051 
(1921); Railroad Commission v. State ex rel. St. Andrews Bay Transportation 
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phenomenon does not appear. Usually the result is reached by hold- 
ing that administrative decisions denying relief are not capable of 
being res judicata, although the same courts recognize not only that 
an affirmative decision of the same administrative tribunal has the 
direct effects of res judicata, but also that, in proper cases, an affirm- 
ative decision has the incidental effects of res judicata. 

In general, incidental res judicata effects do not attach where the 
issue in the second proceeding is not identical with the issue deter- 
mined in the first proceeding. Thus the determination by a Railroad 
Commission that the X company was a “transportation company” 
within the meaning of the pertinent California statute does not con- 
clude an issue arising in a subsequent proceeding as to whether the 
X company is a common carrier, since the language of the statute in 
question was broad enough to include private transportation com- 
panies as well as public transportation companies.” 


D. IDENTITY OF PARTIES 


The judicial doctrine that only parties to a judgment and their 
privies are bound by and entitled to the benefits of res judicata pre- 
sents a multitude of intricate problems?** which it is impossible to 
discuss adequately within the scope of this article. We may, how- 
ever, consider some aspects of the doctrine which are peculiar to 
administrative law problems. 

No peculiar difficulties arise with respect to those administrative 
agencies which adjudicate claims between opposing parties from a 
higher plane, the agency itself being no party to the proceeding which 
terminates by its decision. The judicial doctrines are applied. Thus, 
in cases before a workmen’s compensation tribunal, the question of 
whether the widow of an injured employee is bound by an award 
recovered by the deceased himself depends on whether the widow is 
regarded as a privy of the deceased in the former proceedings, a 
matter on which there is a conflict of decisions.227 A daughter was 
held to be bound by an award on a claim filed by her mother in the 
mother’s and the daughter’s name, although the daughter had not 





Co., 111 Fla. 587, 149 So. 648 (1933). Fortunately, in Rochester Telephone 
Corporation v. United States, 307 U.S. 125, 143 (1939), the Supreme Court has, 
at least for purposes of judicial review, eliminated the whole distinction. 
a v. San Joaquin Light & Power Co., 208 Cal. 397, 281 Pac. 620 

** FREEMAN c. VIII. 

™ The widow has been held bound in Biederzycki v. Farrel Foundry & 
Machine Co., 103 Conn. 701, 131 Atl. 739 (1926). Contra: Industrial Commission 
of Ohio v. Davis, 126 Ohio St. 593, 186 N.E. 505 (1933). 
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signed the claim, on the ground that the daughter testified and was 
represented by the mother’s attorney in the former proceeding.”* An 
insurance carrier was held to be bound by an award rendered in a 
proceeding against the insured, in which the insurer, according to 
its contractual obligations, had defended the insured employer.?*® 
No problems peculiar to administrative law are presented. 

Administrative proceedings are also subject to the principles of 
representative suits. If the proceeding is in the nature of a repre- 
sentative suit, and if the class as such has a sole and common interest 
and a fair representation of such interest is afforded, the decision 
binds and benefits all members of the class.28° Thus, a shipper who 
was not a party to the proceeding before the Interstate Commerce 
Commission, culminating in an order declaring an increase of a 
certain freight rate by a carrier unreasonable, could rely on this 
order in his claim for reparation against the same carrier.**1_ On the 
other hand, where the proceeding before the Commission was not 
in the nature of a representative suit, but in the nature of a contest 
between two opposing litigants, a stranger to the proceeding, even 
if a member of the same class as one of the parties, is neither bound 
by, nor entitled to, the benefits of the decision.?*? 

The specific problems of administrative law are presented in those 
situations in which the administrative agency is either a formal party 
to the proceeding or is the only representative of the public interests 
involved in the litigation. The most difficult question arises in pro- 
ceedings in a federal court to enjoin enforcement of an administra- 
tive decision. Such a proceeding may be one of two types. It may 
be brought on the theory that the defendant officers are acting with- 
out legitimate state authority with the result that, though their action 
is state action for the purposes of the Fourteenth Amendment, they 
are not protected by the immunity from suit afforded by the Eleventh 
Amendment. The judgment, accordingly, can bind and benefit only 
the individual officer who is a party to the proceeding.?33 





™ Trigg v. Industrial Commission, 364 Ill. 581, 5 N.E. (2d) 394 (1936). 

™ Roofing Co. v. Travelers Insurance Co., 300 Ill. 487, 133 N.E. 259 (1921). 

* As to the judicial doctrine, see the comprehensive consideration of the 
problem in opinion by Stone, J., in Hansberry v. Lee, 311 U.S. 32 (1940), and 
cases there cited. 

™ Phillips Co. v. Grand Trunk Western Ry., 236 U.S. 662 (1915); the 
result is rationalized on policy reasons in favor of uniformity and against dis- 
crimination. Accord: Minnesota Linseed Oil Co. v. Chicago Eastern Ill. Ry., 
201 L.C.C. 143 (1934). 

™ McCullagh v. Railroad Commission, 190 Cal. 13, 210 Pac. 264 (1922). 

™ See Ex parte La Prade, 289 U.S. 444 (1933), and Ex parte Collins, 
277 U.S. 565 (1928). 
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Yet even though a suit against state officers to enjoin them from 
enforcing a statute alleged to be in violation of the Constitution of 
the United States is not a suit against the state, the judgment in 
such a suit may bind and benefit the state if the state participates in 
the proceeding in such a way as to make it a party in interest.*®4 

On the other hand, an injunction suit or a suit to set aside an 
administrative order may be the very method which the statute pro- 
vides for judicial review of the order, thereby waiving the sovereign’s 
claim to immunity from suit. In such a situation, the agency or its 
members act in an official capacity for the state and the judgment is 
res judicata between the private litigant on the one side and the state 
and any other officer of the state authorized by the state in respect 
to the same matter on the other. Thus, it was held that the federal 
tax collector is bound by a judgment affirming a decision of the Board 
of Tax Appeals adverse to the commissioner,”*° while a judgment in 
a suit for unlawful exaction against the collector does not conclude 
the Commissioner.*** The rationale of the court mentions the fact 
that the collector is inferior in authority to the commissioner, but the 
true reason seems to be the different theories of the proceedings in- 
volved in the two cases.*7 

The case of Sunshine Anthracite Coal Co. v. Adkins,**® illustrates 
this point. The National Bituminous Coal Commission had deter- 
mined that the coal produced by. P was bituminous within the mean- 





™ See Gunter v. Atlantic Coast Line, 200 U.S. 273, 283 (1906). 

™ Tait v. Western Maryland Ry., 289 U.S. 620, 626 (1933). 

™ Bankers Coal Co. v. Burnet, 287 U.S. 308 (1932). Graham & Foster v. 
Goodcell, 282 U.S. 409, 430 (1931), where the suit in the former proceeding is 
said to rest on the alleged “illegal acts” of the collector. 

** That this distinction is the fundamental rationale of the different results 
reached with respect to judgments in suits to which the collector, and to judg- 
ments in suits to which the commissioner was a party, is elaborated in a highly 
interesting opinion rendered by the Court of Claims in Nunnally Investment Co. 
v. United States, 36 F. Supp. 332 (1941). A dissenting opinion points out that 
the suit against the collector is a personal suit where he has acted upon his own 
motion, but not where he acts by the command of his superior, relying mainly 
on Moore Ice Cream Co. v. Rose, 289 U.S. 373, 382 (1933), where Justice 
Cardozo, speaking for a unanimous court, said: “A suit against a collector who 
has collected a tax in the fulfillment of a ministerial duty is today an anomalous 
relic of bygone modes of thought. . . . He is made a defendant because the 
statute has said for many years that such a remedy shall exist, though he has 
been guilty of no wrong. ... There may have been utility in such procedural 
devices in days when the government was not suable as freely as now. ... They 
have little utility today. . . . In such circumstances his presence as a defendant 
is merely a remedial expedient for bringing the government into court.” The 
majority does not minimize the weight of these considerations, but feels that the 
issue is precluded by the precedents cited, note 236 supra. Cf. Note (1941) 43 
Harv. L. Rev. 1080. 

**31 F. Supp. 125, 129 (D.C.Ark. 1940). The holding was approved in 
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940). 
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ing of the Bituminous Coal Act of April 26, 1937,7%® and that P was 
not exempt from the operation of the Act. This decision was affirmed 
on appeal?*° and certiorari was denied.*** P then sued the tax col- 
lector to enjoin collection of tax upon gross sales of bituminous coal, 
and it was held that the tax collector was entitled to the benefits of the 
rule of res judicata, although the commission was the formal party 
to the former proceeding. The court emphasizes the fact that the 
Commission was respondent to the petition for review in the circuit 
court; the question is still open, whether the same result as to res 
judicata would have been reached if P never had applied, within the 
statutory period, for judicial review. It is submitted that on sound 
principles the same conclusion should follow. The main point is 
that the Commission and the tax collector acted as agents of the 
United States in the same matter. The Supreme Court, affirming the 
holding of the lower court, pointed out that identity, of parties is not 
a mere matter of form but of, substance. The fact that there is no 
technical identity of parties is therefore, not controlling; “the crucial 
point is whether or not in the earlier litigation the representative of 
the United States government had authority to represent its interests 
in a final adjudication of the controversy.” Here such authority of 
the Commission was clear. 

Likewise, the Federal Trade Commission was held to be bound by 
the incidental effects of res judicata of a judgment rendered in a 
libel proceeding which the government had instituted against the same 
defendant under Section 8 of the Food and Drugs Act.?4? 

State courts have arrived at the same result. On the one hand, 
an administrative agency is not bound by a judgment and finding 
that a water company is not a public utility, where the judgment has 
been rendered in a proceeding from which the agency, prior to the 
rendition of the judgment, had withdrawn.*** On the other hand, 
the finding of a railroad commission that a transportation company 
was not a common carrier has been held to bind the State Board of 
Equalization in a subsequent tax proceeding in which the tax lia- 
bility of the same company depended on the issue of whether it was 
common or a private carrier.*** The finding of a state workmen’s 





* 50 Srar. 72 (1937), 15 U.S.C., $828, et seg. (Supp. 1938). 

“Sunshine Anthracite Coal Co. v. National Bituminous Coal Commission, 
105 F. (2d) 559 (C.C.A. 8th, 1939). 

“Sunshine Anthracite Coal Co. v. Ickes, 308 U.S. 604 (1939). 

George Lee Company v. Federal Trade Commission, 113 F. (2d) 583 
(C.C.A. 8th, 1940). 
*° People v. Lang Transportation Co., 217 Cal. 166, 17 P. (2d) 721 (1932). 
“Natatorium Co. v. Erb, 34 Idaho 209, 200 Pac. 348 (1921). 
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compensation tribunal that the death of a city employee was occa- 
sioned by a compensable accident was held to be binding upon an- 
other administrative agency of the same city which had to pass on 
a claim for death benefits relating to the employees’ retirement sys- 
tem of the city.7* 

In the Sunshine Anthracite Coal case, the Commission was held 
to be an agency of the federal government. The function of such 
a commission cannot be extended to a representation of the individual 
members of a class who are interested in the proceedings before the 
commission. For instance, an administrative agency, whose function 
it is to fix minimum prices for milk, does not represent the individual 
milk producers. Thus, where such a board had revoked a milk 
dealer’s license on the ground that he had underpaid the milk pro- 
ducer, the latter cannot, in a suit to recover damages on account of 
claimed underpayments, rely on a res judicata effect of the board’s 
determination of underpayments.** 

One court, disregarding fundamental principles of the doctrine, 
has gone so far as to attribute to the finding of a commission that D, 
a water company, was a public utility, the effects of a judgment in 
rem, which being an adjudication of a status, is binding on the whole 
world.*** It is difficult if not impossible to support this position. 


E. MUTUALITY OF ESTOPPEL 


Another fundament of the judicial doctrine is the mutuality of its 
effects ; both parties to a judicial proceeding are bound by the effects 
of the judgment or neither is bound.?*8 

It is not difficult to apply this principle to proceedings before 
agencies which adjudicate the conflicting claims of opposing parties, 
such as workmen’s compensation boards or the Interstate Commerce 
Commission when it deals with reparation claims. It is, however, 
well nigh impossible to give effect to the “mutuality” rule in proceed- 
ings before an administrative agency which, by instituting the pro- 
ceedings on which it passes judgment, acts at once as party and 
judge. As long as this agency in its capacity as judge has continuing 
jurisdiction over a controversy adjudicated, it is not bound by its 





“Slattery v. Board of Estimate and Apportionment of the City of New 
York, 271 N.Y. 346, 3 N.E. (2d) 505 (1936). 

™** Royce v. Rosasco, 159 Misc. 236, 287 N.Y.Supp. 692 (Sup. Ct. 1936). 

™" Goodspeed v. Great Western Power Co. of Cal., 33 Cal. App. (2d) 245, 
91 P. (2d) 623 (1938). 

™“* Bigelow v. Old Dominion Copper Mining and Smelting Co., 225 US. 111 
(1912) ; I FREEMAN §428 and cases collected in n. 18 at p. 929 and n. 1 at p. 930; 
cf. Interstate Commerce Act §16a, 24 Stat. 383 (1887), 49 U.S.C. §11 (1934). 
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own determination, because it is in a position to modify its own judg- 
ment at any time. 

It may be argued that the rule of “mutuality of estoppel” is so 
fundamental as to make it necessary to cut off or narrowly limit any 
continuing jurisdiction of an administrative tribunal of the latter 
type, before the other party to the proceeding can be bound by the 
doctrine of res judicata. Such an argument would completely dis- 
regard realities. Many administrative agencies of this type are deal- 
ing with dynamic situations which require continuing supervision ; 
moreover, even where static situations are involved, statutes have 
conferred broad supervisory powers on the most important tribunals 
of this type. 

The solution of the problem is to be found in Justice Frank- 
furter’s profound analysis of the relation between modern adminis- 
trative tribunals and judicial doctrines.*** It is impossible to trans- 
plant mechanically rules which have evolved under substantially 
different conditions. The binding effect of administrative decisions 
on one party cannot be rationalized by applying the judicial doctrine 
of res judicata, but only by relying on the legislative intent expressed 
or implied in the statute creating the agency. It should be remem- 
bered that the doctrine of mutuality of estoppel, though in judicial 
proceedings a principle of “general elementary law,” is not pro- 
tected by any constitutional safeguards, so as to command its appli- 
cation in other fields to which it is not adapted. 


VI. THE JUDGMENT or A Court as Res Judicata 
IN A SUBSEQUENT ADMINISTRATIVE PROCEEDING 


So far, we have dealt with the res judicata effects of administra- 
tive decisions in subsequent proceedings before the same administra- 
tive agency which has rendered the decision, or before courts. Con- 
versely, the question may arise as to how far parties to an administra- 
tive proceeding may be estopped from litigating a ‘controversy or 
issue already decided by a judicial court proceeding. 

In Matter of National Electric Products Corporation,?®™ the 
National Labor Relations Board was confronted with the following 
situation: On May 27, 1937, D, an employer, entered into an agree- 
ment with the X union whereby D agreed to recognize the union as 





™ See Federal Communications Commission v. Pottsville Broadcasting Co., 
309 US. 134, 143 (1940), note 193 supra and accompanying text material. 
3 N.L.R.B. 475, 485, 500-503 (1937). 
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a bargaining agent and to employ only members of the X union. The 
X union sued for specific performance of this agreement. D defended 
on the ground that a strike caused by the Y union excused his failure 
to perform. The United States District Court for the Western Dis- 
trict of Pennsylvania granted the plaintiff’s motion to strike out this 
defense as insufficient in law. D declined to interpose another de- 
fense or to amend its answer. On July 29, 1937, the court entered 
a decree for specific performance. Upon a charge made by the Y 
union, the National Labor Relations Board issued its complaint 
against D, alleging unfair labor practices by D’s discriminating 
against members of the Y union. The complaint was served on D 
and on the two unions. The Board found that D had dismissed an 
employee on account of his membership in the Y union on September 
28, 1936, and had assisted the X union at a time prior to the decree 
of the federal court. An order to cease and desist from discriminating 
against members of the Y union in regard to hire and tenure and to 
reinstate the discharged employee was issued by the Board. 


It is manifest that this order disregards and completely reverses 
the decree of the District Court, which requires D to discharge any 
employee who does not join the X union. The board held that the 
decree of the court was no bar to its proceedings. This conclusion 
rested on the fact that performance of the agreement between D and 
the X union is a patent violation of the National Labor Relations 
Act, not only because the X union did not, at the time the contract 
was made, represent a majority of the employees, but also because its 
membership was procured with D’s assistance. The Board said: 


The District Court action was a suit between private parties 
in which neither of these issues under the Act was set up in the 
pleadings or considered or decided by the court. This Act em- 
bodies a public policy of national concern and is the supreme law 
of the land on the subject matter covered by it. It empowers the 
board to prevent any unfair labor practice affecting interstate 
commerce and expressly provides that ‘this power shall be ex- 
clusive. . .’ (Section 10a) ... It involves no departure from the 
established law on the conclusiveness of judgments to hold that 
the respondent may not avoid its plain obligation under the terms 
of the Act and nullify completely the rights of employees guaran- 
teed by Congress through reliance on a decree made in a private 
suit to which the Board was not a party, and in which the very 
validity of the agreement under this Act was not even raised. 
And in view of the exclusiveness of the procedure under this 
Act, it may be doubted that the District Court would have juris- 
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diction conclusively to determine questions arising thereunder 
even if they were properly raised.*>* 


Even though the soundness of the Board’s position must be con- 
ceded, it raises very serious questions under the customary judicial 
rules of the doctrine. It may be explained on different grounds: 


(1) The mere fact that there is a lack of identity of parties seems 
not to be sufficient to support the Board’s conclusion. As long as 
the same parties are present in the former and in the subsequent pro- 
ceeding, the fact that other parties also are joined is immaterial.*5* 

A more substantial support for the Board’s decision could derive 
from the fact that D and the X union, while opposing parties in the 
former proceeding, were in substance on the same side in the second 
proceeding, the Y union being the party in interest claiming relief as 
against D and the X union. It is obvious that the rights of the Y 
union cannot be affected by any judgment in a proceeding between 
D and the X union. Nor can such:a judgment affect the rights of 
the state, represented by the Board. 


(2) The Board intimates that the court was without jurisdiction 
over the subject matter with the result that its judgment and findings 
were absolutely void. This argument proves too much. First, it is 
extremely difficult to state which facts are the jurisdictional facts, 
the lack of which deprives the court of its jurisdiction. The Board 
cannot mean to say that no court has jurisdiction to try a suit for 
specific performance of a collective bargaining agreement. If that 
were true, not even a union which is the duly elected representative 
of the employees could obtain the aid of a court in enforcing a collec- 
tive bargaining agreement, and the Board itself has no such juris- 
diction. On the other hand, if the jurisdiction of the court were to 
depend on the existence or non-existence of unfair labor practices, 
the court would have to try, as a prerequisite of its jurisdiction, a 
subject matter which is exclusively within the Board’s jurisdiction. 
The proper solution seems to be that the court had power to decide 
any controversy arising out of a collective bargaining*®* agreement, 





™ id. at 502. 

™ Consider the position of Missouri Pac. R.R. in Nebraska v. Nebraska State 
Ry. Comm., 65 F. (2d) 557 (C.C.A. 8th, 1933). See also Southern Cotton Oil 
Co. v. Shelton, 220 Fed. 247, 260 (C.C.A. 4th, 1914); Thompson v. Roberts, 
24 How. 233, 241 (U.S. 1861). 

* It may be that courts faced with this problem could utilize the doctrine 
of primary jurisdiction Cf. United Electrical Radio and Machine Workers of 
America v. International Brotherhood of Electrical Workers, 115 F. (2d) 488, 
491 (C.C.A. 2d, 1940), where Judge L. Hand said: “. . . if a judgment here 
would be res judicata in such sense as to conclude the Board, the action must 
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but that Congress, by conferring on the Board exclusive power to 
prevent unfair labor practices, has authorized the Board to disregard 
the customary effects of res judicata, insofar as necessary to carry 
into effect this power. This result is supported by the philosophy 
of Kalb v. Feuerstein,254 where the Court held that Congress, be- 
cause its power over the subject of bankruptcy is plenary, may by 
specific bankruptcy legislation create an exception to the principle of 
res judicata with respect to state judicial acts taken with regard to 
persons and property protected by federal legislation. 

(3) A third theory may be that the federal court, acting as a 
court of equity, had continuing jurisdiction over the controversy, 
until the Board had acted, but that upon the Board’s taking action, 
this continuing jurisdiction was transferred to the Board. This 
theory would explain the power of the Board to interfere with equity 
decrees of a court, and the Board’s lack of power over money judg- 
ments of a court of law. 

There is a paucity of judicial authority on the precise problem as 
above stated. Only one case could be found which appears to pro- 
ceed on theory (3). In Miller v. Railroad Commission of Califor- 
nia,*** P, a land owner, sued D Company in the state courts to com- 
pel it to continue water service. The controlling issue was whether 
D was a public utility. The lower court found that D was a public 
utility and rendered a judgment for P,?*" fixing the price to be paid 
by P at “the sum of $1 per acre, or such other sum of money as may 
be provided by law. . . .” Later on, at D’s application, the Railroad 
Commission authorized D to discontinue the water service outside of 
the irrigation season, in disregard of the decree of the court, and 
raised the price to be paid by the land owners to $7.50 per acre. P 
was joined as a party in this proceeding and appealed to the Supreme 
Court of California. The order of the commission was affirmed. 

The cases last mentioned allow an administrative tribunal to dis- 
regard the direct res judicata effect of a judgment. A fortiori, under 





certainly fail; Congress meant above all to entrust to it the choice of bargaining 
representatives . . . it would certainly circumscribe its authority to subject it to 
the estoppel of a judgment inter partes. If on the other hand the judgment 
would not be res judicata as to the Board, it would, if successful, control the 
conduct of the parties meanwhile. . . . But that would as much obstruct the 
exercise of the Board’s functions. . . .” 

308 U.S. 433, 438 (1940). 

= Cf. United States v. U.S. Fidelity & Guaranty Co., 309 U.S. 506, 515 
(1940), where the same principle, in absence of federal legislation, was extended 
tu the doctrine of immunity of the sovereign from suit, which prevailed over the 
doctrine of res judicata. 

9 Cal. (2d) 190, 70 P. (2d) 164 (1937). 

™" Babcock v. C. W. Clarke Co., 213 Cal. 389, 2 P. (2d) 155 (1931). 











oso 7 oOo. oC. fe eee 








233 





THE DOCTRINE OF RES JUDICATA 





March] 


like circumstances an administrative tribunal may disregard the inci- 
dental effects of res judicata. The decision of the National Labor 
Relations Board in Matter of Mason Manufacturing Company® 
illustrates this point. The Superior Court for the County of Los 
Angeles, California, on July 26, 1938, issued an injunction effective 
until August 31, 1938, enjoining the X union and others from picket- 
ing D’s plant. The order was based on a finding that no labor dispute 
existed between D and its employees because D and the Y union had 
entered into a valid closed shop agreement in the fall of 1937, to 
extend until August 31, 1938. In a proceeding before the Board 
involving the same parties as the proceeding in the court, the Board 
held that it was not bound by the incidental determination of the 
court to the effect that the closed shop agreement was validly entered. 
The rules of res judicata did not preclude the Board from re-exam- 
ining the validity of the agreement for the purpose of ascertaining 
whether or not D had discriminated against the members of the X 
union with respect to hire and tenure of employment. In terms of 
the judicial doctrine, the court had no jurisdiction to ascertain the 
validity of the agreement for the purpose of determining whether or 
not D had engaged in unfair labor practices, and for this reason, the 
incidental determination of the validity of the contract did not have 
the effect of res judicata.?*® 

A federal court having jurisdiction in receivership proceedings 
concerning the D railroad, upon petition, directed the receivers to re- 
frain from deducting the compensation of employees and from pay- 
ing, or setting up as a tax obligation, taxes due under the Railroad 
Retirement Acts and the Carriers Taxing Act of 1937. This in- 
struction was based on the court’s finding that the D railroad and its 
properties were exempted from the provisions of these acts. Later 
on, a labor organization applied to the Interstate Commerce Com- 
mission to determine whether or not the D railroad was within the 





*815 N.L.R.B. 295, 315 (1939). . 

* Cf. Bosquett v. Chapman, 51 Cal. 505 (1876). In an action before a court 
of limited jurisdiction for trespass on land, the court found that certificates of 
purchase upon which one of the parties relied for title were valid. In a subse- 
quent proceeding before a court of general jurisdiction in which the validity of 
the same certificates was the ultimate issue between the same parties, the court 
held that the parties were not precluded from relitigation by the incidental 
determination made by the first court, since this court had judisdiction only to 
determine the issue for the purposes of the action of trespass, but had no juris- 
diction to determine the issue directly. In Wilson v. Lubke, 176 Mo. 210, 75 
S.W. 602, 603 (1903), the court said with reference to a similar determination 
of an incidental issue by a justice of the peace: “His findings are res judicata 
for the purposes for which he is to pronounce judgment, but they do not go 
beyond that.” 
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exemptions of the Railroad Retirement Act of 1937, and the Com- 
missioner of Internal Revenue requested that the Commission in the 
same proceeding determine whether the D railroad was an employer 
within the meaning of the Carriers Taxing Act. The Commission 
had no difficulty in holding that the incidental determination of the 
federal bankruptcy court had no effect of res judicata, since the de- 
termination of this issue was committed by Congress to the Commis- 
sion. In terms of the judicial doctrine the court had no jurisdiction 
to determine directly the status of the D railroad.?® 


VII. ConcLusiIon 


The doctrine of res judicata is founded upon the principle that 
rights are to be vindicated through a single trial. This principle may 
sometimes collide with other principles laid down by court or legisla- 
ture. When this conflict occurs, only a proper weighing of the com- 
peting doctrines can show which one is to prevail. Thus even in the 
realm of the judicial doctrine the principle of res judicata, although 
in general given preference, does not express a rigid rule. 

Where the res judicata effects of an administrative decision con- 
stitute the problem to be solved, the customary approach has been to 
consider whether or not the administrative agency has exercised 
“judicial” functions. It is submitted that this technique is inappro- 
priate, because it is merely a method utilized to announce the result 
reached, which method adds nothing to our knowledge of why a 
particular administrative decision is conclusive. Moreover, this tech- 
nique blurs the really pertinent factors. 

A proper analysis requires a distinction between cases in which 
our problem arises in the first instance before the same administrative 
agency which has rendered the prior decision, and cases in which the 
problem arises in the first instance before a court. In the former type 
of case, the preliminary question is whether or not the administrative 
egency has continuing jurisdiction over the controversy. In the 
latter type, when a court is passing on the res judicata effects of an 
administrative determination, the analogous preliminary investiga- 
tion concerns the question of whether or not the proceeding is one 
for review in which the particular issue is open to re-examination. 
Yet even in a collateral court proceeding, another preliminary ques- 





™ Division 215 of Amalgamated Ass’n of St. El. Ry. & Motor Coach Em- 
ployees v. Chicago, Aurora & Elgin R.R., 234 I.C.C. 301, 311 (1939). Accord: 
Chicago South Shore & South Bend R.R., 234 LC.C. 34 (1939); Piedmont & 
Northern Ry. v. LC.C., 286 U.S. 299 (1932). 


























THE DOCTRINE OF RES JUDICATA 235 





March] 


tion has to be solved. The plea of res judicata of ani administrative 
decision is material only in situations in which the court has juris- 
diction to determine the issue as to which such plea is made as an 
eriginal proposition. Accordingly, the problem of res judicata of 
an administrative decision is properly presented only: 


(a) in proceedings before the same administrative agency which 
has rendered the prior decision after a finding that this 
agency does not possess continuing jurisdiction; and 

(b) in a collateral court proceeding after a finding that the court 
has jurisdiction to determine the controversy or issue as to 
which the plea of res judicata is made. 


Where the problem of administrative res judicata is properly 
presented, the solution depends entirely on the enabling statute. 
Neither the question of continuing jurisdiction, nor the distinction 
between collateral and review proceedings, nor the question of ex- 
clusive jurisdiction, nor that of res judicata can be solved by a con- 
sideration of the nature of the administrative action. The enabling 
statutes and enlightened statutory interpretation are the only reliable 
guides. In the absence of express statutory provisions to the con- 
trary, the technical aspects of the judicial doctrine should be cau- 
tiously applied. 

It is of utmost importance that, in drafting statutes, due consid- 
eration be given to the problems presented in this article. All methods 
of judicial review should be clearly designated as such. Any method 
of judicial review, even one which is designed to vindicate federal 
rights, should be subject to definite time limits. Apart from pro- 
visions for availability and scope of judicial review, the statute should 
make concise provisions as to whether and to what extent the juris- 
diction of the administrative agency is intended to be exclusive of 
that of the courts, and whether and to what extent administrative 
determination of ultimate or incidental issues is intended to preclude 
repeated litigation. No scheme can be devised to apply to all agencies 
indiscriminately. Regulation must be adapted to peculiar needs. 
Even the best drafted statute cannot eliminate all conceivable prob- 
lems. There will always remain doubtful situations which can be 
resolved only: by the method of trial and error. 











COLLECTIVE BARGAINING — DESIGNATION OF UNIT 
AND REPRESENTATIVE — COMPARISON OF 
NATIONAL AND WISCONSIN ACTS 


Eva Jacops SCHWARTZMAN 


The Wisconsin Employment Relations Act of 1939 purports not 
only to adopt the policy of collective bargaining established by the 
National Labor Relations Act,? but also to improve upon the struc- 
ture and cure the “one-sidedness” of the National Act, as well as to 
safeguard against abuses in administration. While both Acts deal 
with “unfair labor practices” and “representation” questions, this note 
is confined to a comparison of the representation provisions of both 
statutes, including the “appropriate unit,” and their administration. 
J. THE STATUTORY PROVISIONS OF THE NATIONAL AND STATE Acts 


A. IN GENERAL 


The expressed policy of both Acts is that “employees shall have 
the right to self-organization, to form, join or assist labor organiza- 
tions, to bargain collectively through representatives of their own 
choosing, and to engage in concerted activities for the purpose of 
collective bargaining or other mutual aid or protection.”* The State 
Act inserts the word “lawful” before the phrase “concerted activities” 
and adds that “such employees shall also have the right to refrain 
from any or all of such activities.” 


Under both Acts the employer has a duty to bargain with the 
representative chosen by a majority of the employees in an appropri- 
ate unit,* and may enter into a closed or “all-union” shop with such 
representative under certain conditions.° There are important differ- 
ences, however, in substance and procedure as well as in administra- 
tion, with respect to these matters. 





*Laws of 1939, c. 57, Wis. Srat. (1939) c. 111, hereinafter cited as the 
Srate Act. 

749 Srat. 457 (1935), 29 U.S.C., c. 7 (Supp. 1941), hereinafter cited as the 
NATIONAL Act. 

* NattonaL Act, §7; State Act, §111.04. 

*Nartonat Act, §8(5); Srate Act, §111.06(1)(d). 

*NattonaL Act, §8(3); State Act, §111.06(1)(c), which uses the term 
“all-union agreement” instead of “closed shop agreement.” 
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Under both Acts, the jurisdictional prerequisite is “a question 
affecting representation.”* The National Act has the basic jurisdic- 
tional requirement of “affecting commerce” in the interstate sense.’ 
Representation proceedings under the State Act may be initiated by 
the petition of “any employee or his employer” (or the representative 
of either of them).* The right of petition is not granted the em- 
ployer under the National Act, but has been, conferred in a limited 
way by an amendment to the National Board’s Rules and Regula- 
tions.? An election or vote to determine a question of representation 
or appropriateness of the collective bargaining unit is discretionary 
under the National Act,’° whereas the State Act appears to make 
an election mandatory for either purpose“ as well as for a valid 
closed shop agreement.’* 

The State Act contains the novel provision that when a petition 
sets forth that an emergency exists requiring prompt action, the 
Board shall act upon said petition forthwith and hold the election re- 
quested within such time as will meet the requirements of the emer- 
gency presented.1# 


B. ELIGIBILITY’ TO VOTE 


In representation proceedings two preliminary questions are pre- 
sent; eligibility to vote and the form of the ballot. 





*NationaL Act, §9(c); Stare Act, §§111.05(2) and (3). 

"Nationa Act, §9(c). 

*Srate Act, §111.05(4). 

*National Labor Relations Board, Rules and Regulations, Series 2, as 
Amended, Effective March 13, 1940, art. III, §1. 

* National Act, §9(c). 

*SraTE Act, §111.05(2): “Whenever a question arises concerning the deter- 
mination of a collective bargaining unit as defined in section 111.02(6), it shall 
be determined by secret ballot, and the board, upon request, shall cause the ballot 
to be taken in such manner as to show separately the wishes of the employees in 
any craft, division, department or plant as to the determination of the collective 
bargaining unit.” ; 

State Act: §111.05(3): “Whenever a question arises concerning the repre- 
sentation of employees in a collective bargaining unit the board shall determine 
the representatives thereof by taking a secret ballot of employees and certifying 
in writing the results thereof to the interested parties and to their employer or 
employers.” 

*SraTe Act, §111.06(1)(c): “. . . provided, that an employer shall not be 
prohibited from entering into an all-union agreement with the representatives of 
his employees in a collective bargaining unit, where three-quarters or more of the 
employees in such collective bargaining unit shall have voted affirmatively by 
rng oo in favor of such all-union agreement in a referendum conducted by 

SP 
* Stave Act, $111.05(4). 
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Eligibility to vote in each instance is determined by the statutory 
definition of “employee.” The definition under the National Act" 
includes “any employee and shall not be limited to the employees 
of a particular employer unless the Act explicitly states other- 
wise, and shall include any individual whose work has ceased as 
a consequence of, or in connection with any current labor dispute or 
because of any unfair labor practice, and who has not obtained any 
other regular and substantially equivalent employment.” In other 
words, if a strike is due to an employer’s unfair labor practice, the 
strikers remain employees under the Act and are entitled to all its 
benefits, including the right to vote in representation proceedings; 
this status is also retained if the strike is due to a “current labor dis- 
pute” which includes any controversy concerning terms, tenure or 
conditions of employment or of association or representation, regard- 
less of whether the disputants stand, in the proximate relation of em- 
ployer and employee.'® In an economic strike, consequently, as con- 
trasted with a strike due to an unfair labor practice, the dispute need 
not pertain to the immediate employer. 


The Wisconsin definition’® excludes independent contractors and 
employees in a supervisory and executive capacity. Such workers 
apparently have no right to bargain under the State Act. On the 
other hand, the State Act, in contrast with the National Act, includes 
agricultural labor. Strikers and discharged employees, under the 





“ NationaL Act, §2(3). (Italics Supplied). 

** Nationa Act, §2(9). This definition was taken from the Norris-LaGuardia 
Act, L. 1932, c. 90, §1, 47 Star. 70 (1932), 29 U.S.C.A. c. 6. 

*Srate Act, §111.02(3): “The term, ‘employee’ shall include any person, 
other than an independent contractor, working for another for hire in the state 
of Wisconsin in a non-executive or non-supervisory capacity, and shall not be 
limited to the employees of a particular employer unless the context clearly indi- 
cates otherwise; and shall include any individual whose work has ceased solely 
as a consequence of or in connection with any current labor dispute or because 
of any unfair labor practice on the part of an employer and (a) who has not 
refused or failed to return to work upon the final disposition of a labor dispute 
or a charge of an unfair labor practice by a tribunal having competent jurisdic- 
tion of the same or whose jurisdiction was accepted by the employee or his repre- 
sentative, (b) who has not been found to have committed or to have been 
a party to any unfair labor practice hereunder, (c) who has not obtained regular 
and substantially equivalent employment elsewhere, or (d) who has not been 
absent from his employment for a substantial period of time during which 
reasonable expectancy of settlement has ceased (except by an employer’s unlawful 
refusal to bargain) and whose place has been filled by another engaged in the 
regular manner for an indefinite or protracted period and not merely for the 
duration of a strike or lockout; but shall not include any individual employed 
in the domestic service of a family or person at his home or any individual 
employed by his parent or spouse or any employee who is subject to the federal 
railway labor act.” 
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State Act, are included only insofar as their work has ceased “solely” 
as a consequence of or in connection with a “current labor dispute” 
or because of “any unfair labor practice on the part of the employer.” 
In either case, the striker or discharged employee loses his status as 
employee if he has been replaced by a permanent employee, or, with 
one exception, after “reasonable expectancy of settlement has 
ceased.”27_ In sharp contrast with the National Act, the State Act 
limits the term “labor dispute’!* to a “controversy between an em- 
ployer and the majority of his employees in a collective bargaining 
unit concerning the right or process or details of collective bargain- 
ing or the designation of representatives.” Thus, a worker joining a 
minority strike may lose the privilege of voting in representation pro- 
ceedings. A worker also forfeits such privilege if he has: 

a) “refused or failed to return to work upon the final disposition 
of a labor dispute or a charge of an unfair labor practice by a tribu- 
nal having competent jurisdiction of the same or whose jurisdiction 
was accepted by the employee or his representative,” 

b) “been found to have committed or to have been a party to any 
unfair labor practice hereunder,”?® 





™Srate Act, §111.02(3)(d). 

“Srate Act, §111.02(8): “The term ‘labor dispute’ means any controversy 
between an employer and the majority of his employees in a collective bargaining 
unit concerning the right or process or details of collective bargaining or the 
designation of representatives. Any organization with which either the employer 
or such majority is affiliated may be considered a party to the labor dispute.” 

“There are ten enumerated employee unfair labor practices: SraTe Act, 
§111.06(2) mentions “(a) To coerce or intimidate an employee in the enjoy- 
ment of his legal rights, including those guaranteed in section 111.04, or to 
intimidate his family, picket his domicile, or injure the person or property of 
such employee or his family; (b) To coerce, intimidate or induce any employer 
to interfere with any of his employees in the enjoyment of their legal rights 

. or to engage in any practice with regard to his employees which would 
constitute an unfair labor practice if undertaken by him on his own initiative; 
(c) To violate the terms of a collective bargaining agreement . ..; (d) To 
refuse or fail to recognize or accept as conclusive of any issue in any con- 
troversy as to employment relations the final determination (after appeal, if any) 
of any tribunal having competent jurisdiction of the same or- whose jurisdiction 
the employees . . . accepted; (e) To cooperate in engaging in, promoting or 
inducing picketing, boycotting or any other overt concomitant of a strike unless 
& majority in a collective bargaining unit of the employees of an employer 
against whom such acts are primarily directed have voted by secret ballot to 
call a strike; (f) To hinder or prevent, by mass picketing, threats, intimidation, 
force or coercion of any kind, the pursuit of any lawful work or employment, 
or to obstruct or interfere with entrance to or egress from any place of em- 
ployment, or to obstruct or interfere with free and uninterrupted use of public 
roads, streets, highways, railways, airports, or other ways of travel or con- 
veyance; (g) To engage in a secondary boycott; or to hinder or prevent, by 
threats, intimidation, force, coercion or sabotage, the obtaining, use or disposition 
of materials, equipment or services; or to combine or conspire to hinder or 
Prevent, by any means whatsoever, the obtaining, use or disposition of materials, 
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c) “obtained regular and substantially equivalent employment 
elsewhere. . . .” 


C. THE UNIT 


Under both Acts, representatives chosen for the purposes of col- 
lective bargaining by the majority of employees within the designated 
unit are the exclusive representatives of all the employees within that 
unit.” 

In order to insure to employees the full benefit of their right to 
self-organization and to collective bargaining, and otherwise to effec- 
tuate the policies of the Act, the National Act directs the Board to 
decide in each case whether the appropriate unit shall be the em- 
ployer unit, craft unit, plant unit or subdivision thereof.24 The State 
Act, however, specifically defines the collective bargaining unit? as 
one including all the employees of an employer within the state, “ex- 
cept that where a majority of such employees, engaged in a single 
craft, division, department or plant, [vote] .. . by secret ballot . 
to constitute such group a separate bargaining unit, they shall be so 
considered.”?* 


D. THE COLLECTIVE BARGAINING REPRESENTATIVE 


In General. Under the National Act employees may designate 
as their representative any labor organization which exists in whole 
or in part for the purpose of dealing with the employer concerning 
grievances, labor disputes, or terms and conditions of employment.* 
No such qualification is mentioned by the State Act which defines 
the term “representative” as including any person chosen by an em- 
ployee to represent him.** In fact, through the State Act there ap- 
pears to be a studied lack of reference to unions as such. 

Successive Elections. Neither Act makes mention of run-off 
elections, and the National Act makes no provision for elections sub- 





equipment or services, provided, however, that nothing herein shall prevent 
sympathetic strikes in support of those similar occupations working for other 
employers in the same craft; (h) To take unauthorized possession of property 
of the employer or to engage in any concerted effort to interfere with production 
except by leaving the premises in an orderly manner for the purpose of going 
on strike; (i) To fail to give the notice of intention to strike . . .; (j) To commit 
any crime or misdemeanor in connection with any controversy as to employment 
relations.” 

* National Act, §9(a); State Acr, §111.05(1). 

™ NationaL Act, §9(b). 

™Sratre Act, §111.02(6). 

™ Ibid. (Italics supplied). 

™* Nationat Act, §2(4) (5). 

™“Srate Act, §111.02(4). 
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sequent to a certification. The State Act, however, provides that the 
fact that one election has been held shall not prevent the holding of 
another election among the same group of employees if “sufficient 
reason” therefor appears to the board.*5 


The Ballot. The National Act is silent as to the ballot. The 
State Act requires that the ballot for representation include “the 
names of all persons submitted by an employee or group of em- 
ployees participating in the election, except that the board may, in its 
discretion, exclude from the ballot one who, at the time of the elec- 
tion, stands deprived of his rights under this chapter by reason of a 
prior adjudication of his having engaged in an unfair labor prac- 
tice.”** The exception relates principally to unions found guilty of 
unfair labor practices.?* 


E. JUDICIAL REVIEW 


Under the National Act a certification is not a reviewable order 
except in connection with a petition for enforcement or review of a 
subsequent Board order to bargain based on the certification. The 
State Act, however, provides for direct judicial review of a certifi- 
cation order.”® 


F. THE CLOSED SHOP 


The National Act permits an employer to enter into a closed 
shop contract with a labor organization provided the latter is the ma- 
jority representative within the appropriate unit,®° whether or not 
the majority has been determined by election. Under the State Act 
it is an unfair labor practice for an employer to enter into such a 
contract unless three-fourths or more of the employees within the 
unit shall have voted affirmatively by secret ballot in favor of such 
agreement in a referendum conducted by the board.3* Under the 
provision making it an unfair labor practice for an employee to coerce, 
intimidate or induce any employer to engage in any unfair labor 





*SraTeE Act, §111.05(4). 
*SraTe Act, §111.05(3). 
*Srate Act, §111.06(3): “It shall be an unfair labor practice for any person 
to do or cause to be done on behalf of or in the interest of employers or employes, 
or in connection with or to influence the outcome of any controversy as to em- 
ployment relations any act prohibited by subsections (1) [employer unfair labor 
practices] and (2) [employee unfair labor practices] of this section.” 
® NATIONAL Act, §9(d); A.F.L. v. N.L.R.B., 60 S. Ct. 300 (1940). 
State Act, §111.05(3). 
» NATIONAL Act, §8(3). 
Nationa Act, §9. 
"State Act, §111.06(1)(c),(e). 
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practice,®* the employee and the union are both faced with the loss 
of their rights** if they “induce” the employer to enter into a closed 
shop agreement without a previous referendum. 


II. ADMINISTRATION OF THE NATIONAL AND STATE ACTS 


A. IN GENERAL 


The actual administration of the statutes by the respective Boards 
reveals the contrasts in underlying policy. Although rules and regu- 
lations®® pertaining to the filing of petitions are in the main quite 
similar, the National Board places one limitation upon the employer’s 
petition not found in the State Board’s regulations. In setting forth 
the nature of the question that has arisen, the employer must show 
that two or more labor organizations have presented to him conflict- 
ing claims to represent the majority of the employees within the 
claimed unit.** 

The National Board will, upon its own motion, conduct an in- 
vestigation under Section 9 (c),87 while the State Board will act only 
upon the presentation of a petition.** 


In interpreting the phrase “whenever a question arises” each 
Board has required a showing of an actual dispute or conflict or doubt 
as to representation or the appropriate unit. If a majority represen- 
tation is conceded, no question is deemed to have arisen.*® Even if 
there is a dispute as to majority representation, the National Board 
will not act if the rival unions are affiliated with the same parent 
body.” The State Board apparently will not decline to act in such 
a case.*? 





*Srate Act, §111.06(2) (b),(3). 

“SraTE Act, §$§111.02(3)(b), 111.05(3). 

“National Labor Relations Board, Rules and Regulations, supra n. 9; Wis- 
consin Employment Relations Board, General Rules and Regulations. 

‘ “on National Labor Relations Board, Rules and Regulations, supra n. 9, art. IT, 
2(b) (5). 

* Ibid. art. III, §10(b). 

* Srate Act, §111.05(4). 

* Fourth Annual Report of the National Labor Relations Board (hereinafter 
cited as Fourth Annual Report), p. 74; Fifth Annual Report of the National 
Labor Relations Board (hereinafter cited as Fifth Annual Report), p. 54. Garton 
Toy Company and Garton Toy Workers Union, W. E. R. B. Case No. 15, 
E-8(1939) ; Furniture Manufacturers, Inc, W. E. R. B. Case III, No. 664, 
E-161(1941). 

“ Matter of Curtis Bay Towing Co., 4 N. L. R. B. 360 (1937); Fifth Annual 
Report, pp. 56-7. 

“ Marathon Paper Mills Co., W. E. R. B. Case I, No. 399, E-111 (1941). 
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Pursuant to statutory authority,** the National Board usually 
conducts a field investigation before holding a hearing. If in such 
an investigation it appears that the petitioning union is company 
dominated, it seems the Board will decline to entertain the petition. 
The State Board, having no investigatory power, proceeds to sche- 
dule a hearing upon the filing of the petition, and does not con- 
cern itself in a representation proceeding with the question of com- 
pany domination of the petitioning union.“ However, in one in- 
stance, after finding that the representative of the employees, an 
A. F. L. union, was guilty of unfair labor practices, the State Board 
proceeded to dismiss a subsequent petition of this representative for 
a representation election on the ground that the petitioner came be- 
fore the Board with “unclean hands.”*® Under section 111.07(4) of 
the State Act the Board can suspend for one year the rights and 
privileges granted to any union found guilty of an unfair labor prac- 
tice, but did not do so in this case. Thus the Board did not ap- 
pear to be acting under this section, but rather applied the equitable 





“NationaL Act, §9(c). 

“Statement by Professor Edwin E. Witte, Professor of Economics, Univer- 
sity of Wisconsin. 

“Wisconsin Employment Relations Board, Annual Report, Period from June 
30, 1939 to July 1, 1940, p. 14. This may account for the relatively large per- 
centage of successes of unaffiliated unions in representation cases, as shown by 
the following statistics. The most significant figures are those showing that while 
unaffiliated unions have been successful in 46.16% of all elections conducted by 
the National Board in which such unions participated, the unaffiliated unions were 
successful in 94.5% of such elections conducted by the State Board. 

Under national auspices, the participation and number of elections won and 
lost by labor organizations in elections for the three years beginning July 1, 1937 
and ending June 30, 1940, was as follows: 





Number of 
appearances Number of Number of Percentage 
on ballot electionswon Percentage won elections lost lost 
ae 1788 911 51.43% 877 48.57% 
C.L.O. 221995 1210 60. % 775 40. % 
Independent .... 650 309 46.16% 341 53.84% 


(Third Annual Report, p. 50; Fourth Annual Report, p. 54; Fifth Annual Report, 
p. 30). 

Under state auspices, the participation and number of elections won and lost 
by labor organizations in elections from the effective date of the Act (May 4 
1939) to January 2, 1942, was as follows: 


’ 


Number of 
appearances Number of Number of Percentage 
on ballot electionswon Percentage won elections lost lost 
RI. saicindincsnniixiseaaba 108 76 71. % 32 29. % 
SR 14 7 50. % 7 50. % 
Independent _........ 19 94.5% 1 5.5% 


18 
(The writer’s study of the State Board’s records). 


“ Amalgamated Meat Cutters & Butcher Workmen of North America, AF.L., 
and Morris Resnick, Inc., W. E. R. B. Case II, No. 497, E-170 (1942). 
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doctrine of “clean hands” without express statutory authority. 
Quaere as to whether the Board would dismiss a petition filed by a 
union previously found to have been company dominated, or would 
keep it off the ballot? 

Neither Board regards the existence of a contract as ipso facto a 
bar to a representation proceeding.*® Each will examine into the 
circumstances surrounding the making of the contract to determine 
what effect it is to be given. For example, the contracting union may 
not have represented the majority within the proper unit at the time 
of making ;*7 or the contract may provide for a closed shop without a 
previous referendum.* 

If the National Board finds the contract unobjectionable, it refuses, 
in the interest of stable industrial relations, to entertain the petition 
for a new election during the term of the contract.4° However, the 
National Board will entertain a petition if the contract has been in 
effect for a year, although the contract by its terms has not yet ex- 
pired.5° The State Board has recognized a three year contract which 
still had one year to run as a bar to a subsequent petition.*! It now 
seems to have changed its policy in this regard and, in sharp contrast 
to the National Board, will order an election during the term of a 
contract for a year, even though the contract was valid when made 


and had only six months to run.5!* 





“Third Annual Report of the National Labor Relations Board (hereinafter 
cited as Third Annual Report), p. 134; Fourth Annual Report, p. 75. Eau Claire 
Industrial Union Council and Eau Claire Cafe, W. E. R. B. Case I, No. 233, E-55 
(1940). 

“ Ibid. 

“United Independent Evaporated Milk Union and White House Milk Co., 
W. E. R. B. Case II, No. 465, E-162 (1941) ; United Mine Workers and Northern 
States Power Co., W.E.R.B. Case I, No. 397, E-138 (1941). 

“Fifth Annual Report, p. 56. 

* Fourth Annual Report, p. 75; Matter of Metro-Goldwyn-Mayer Studios, 
7 N. L. R. B. 662 (1938) where the contract had been in effect for a year and 
had four more years to run. 

"Sewing Machine Mechanics Association of America and Phoenix Hosiery 
Co., W. E. R. B. Case I, No. 177, E-39 (1940). However it is not clear from 
the decision whether the Board was relying on the master contract which ran 
for a period of three years or the individual contract which covered a period of 
one year, as both of them had the same expiration date. 

“* United Retail & Wholesale Employees of Racine, Local No. 184-A, C. I. O. 
and L. Weimann Co., W. E. R. B. Case IV, No. 502, E-172 (1942). In ordering 
a new election the Board said: “We do not believe, however that the existence 


of a valid collective bargaining agreement . . . prevents this Board from holding 
an election to determine who the employees now desire as their collective bar- 
gaining representative. ... We feel that . . . this position ... is . . . similar to 


that taken ... by the National ... Board. . . .” As indicated in the text, however, 
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If the contract provides for automatic renewal with an option to 
terminate on notice within a certain period of time prior to the ex- 
piration date, both Boards treat the renewal as a new contract and 
require rival claimants to notify the employer of their claim to ma- 
jority representation during the option period so as to enable the 
employer to terminate the contract.” 

If a certification has been made within a year prior to the filing 
of the petition, the National Board holds, as a matter of administra- 
tive policy and in the interest of stable industrial relations, that no 
question may be raised until the year has ended.®* This rule has 
been relaxed when) the certified union was subsequently found to be 
company dominated or aided, or if duress was present at the previous 
election,™* or if the prior election “reflected but part of the employees’ 
desires.”*5 Probably because of the provision of the State Act giv- 
ing the board authority to conduct subsequent elections among the 
same group of employees provided “sufficient reason therefor 
exists’”®® the State Board has developed no comparable rule making a 
certification hold for a definite period of time. On one occasion,®* 
eight months after certification of an A. F. L. union, which there- 
upon entered into a contract with the employer, the Board granted 
the petition of an independent union for a representation election and 
certified the independent union.®* Again, the Board conducted a unit 
election in October, 1940 and directed that a second election be held 
in January, 1941.59 The reviewing court found this was a valid exer- 
cise of the Board’s statutory discretion’ as it involved a smaller unit 
than that concerned in the first election.*° A question was also found 
to exist when, upon the employer’s petition, it was shown that the 





this decision is directly contrary to the position taken by the National Board, 
when the contract has not much longer to run. 

See also Neenah Milk Products Co., Infra n. 57, where the State Board 
ordered a new election in spite of an existing valid contract entered into pursuant 
to a valid certification made eight months previously. 

“Irving Shoe Co., 26 N. L. R. B. No. 42 (1940); Silvray Lighting Co., 
18 N. L. R. B. No. 85 (1939); Belmont Radio Corp., 27 N. L. R. B. No. 78 
(1940). Sewing Machine Mechanics Association of America and Phoenix Hosiery 
Co., supra n. 51. 

“Third Annual Report, pp. 138-9. 

* Ibid. 

Fourth Annual Report, p. 76. 

*Srate Act, §111.05(4). 

* Neenah Milk Products Co., W. E. R. B. Case VI, No. 405, E-140 (1941). 

“The A.F.L. has petitioned the Dane County Circuit Court of Wisconsin for 
a review of the Board’s action. 

‘ ” Retail Clerks’ Union and L. Weimann Co., W. E. R. B. Case II, No. 287, 
-73 (1941). 

“L. Neimann Co. v. W. E. R. B., Circuit Court of Milwaukee County, 

Branch 7, June 20, 1941, case 176919. 
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management had changed since the holding of the election one and 
three-quarters years before.* 


B. ELIGIBILITY TO VOTE 


4 


In directing that an election be held, each Board must determine 
who is eligible to vote. Here particularly administrative policy has 
supplied the lack of express direction in the statute. Neither Board 
has adopted a rule of thumb ‘to determine the date as of which the 
eligibility to vote shall be decided, but rather has considered the facts 
of each case. Where the parties have agreed on the date (or other 
matters in connection with the conduct of the election) the Boards 
will accept a stipulation of fact. The State Board will even accept 
a stipulation regarding the unit,®* despite the express direction of the 
statute that a vote be had thereon. 

In the earlier discussion of statutory provisions, attention was 
called to sharp differences in the definition of an employee, particu- 
larly in connection with strikers. In determining the eligibility of 
strikers to vote, the Boards have in the main followed the statutory 
lines. Under the National Board’s policy, if the strike is due to an 
unfair practice of the employer, the strikers remain employees and 
replacements are ineligible to vote.** Under the Sartorius ruling,® 
even if a strike was due to an economic dispute, while it was still 
current the strikers remained employees and the replacements could 
not vote. This position, however, appears to have been changed in 
the recent Wurlitzer case,** in which both the replacements and 
strikers were permitted to vote. Since the Wurlitzer ruling, the 
State Board has reached the same conclusion,® although the State 
Act quite clearly incorporates the Sartorius ruling. The Board re- 
garded the replacements as permanent, and therefore entitled to vote. 
At the same time the Board found a reasonable expectancy of settle- 
ment of the strike and therefore permitted the strikers also to vote. 





“Chippewa County Cooperative Dairy and General Drivers and Helpers 
Union, Local No. 662, W. E. R. B. Case No. 34, E-18 (1939). 

“Termed “consent elections” in the National Board’s Annual Report. Gen- 
eral Rules and Regulations of W. E. R. B., $32. 

© Wisconsin Employment Relations Board, Annual Report, supra n. 44, p. 14. 

“Black Diamond S. S. Corp. v. N. L. R. B., 94 F(2nd) 875, 879 (1938), 
Cert. denied 304 U.S. 579 (1938). 

Matter of A. Sartorius & Son, Inc. and United Mine Workers of America, 
District 50, Local 12090, 10 N. L. R. B. 493 (1938). 

Rudolph Wurlitzer Co., 32 N. L. R. B. No. 35 (1941). 

“Harry Raper and Raper Oldsmobile Garage, W. E. R. B. Case I, No. 461, 
E-160 (1941). 
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As yet few other situations have arisen in Wisconsin involving 
the status of strikers in a representation proceeding. The outstand- 
ing case is The Plankinton House Company and Hotel and Restau- 
rant Employees International Alliance, Local 122, in which the 
Board denied the right to vote to strikers found to have committed 
the unfair labor practice of picketing without a prior majority strike 
vote by secret ballot as required by the statute.® Although almost 
all of the employees actually struck in the case of Local 122, Hotel 
and Restaurant Employees International Alliance and Milwaukee 
Hotel Wisconsin Company,” they were also denied the right to vote 
in a referendum petitioned for by their own union, for the reason that 
they too had failed tc take a strike vote, and were found to have 
committed the further unfair practice of refusing to accept the terms 
of an arbitration award pursuant to their contract.” 


C. THE UNIT 


There are important differences between the two Acts pertaining 
to the bargaining unit. One of the main arguments urged by the 
proponents of the State Act was that the choice of the unit should 
be left entirely in the hands of the workers themselves."* This view 


has not been strictly adhered to by the Board. If less than all of the 
employees of an employer petition the Board for an election to con- 
stitute themselves a separate unit, the Board will first determine as 
a fact: a) Whether the petitioners and the group of employees pro- 
posed to be included within the unit constitute a “single craft, divi- 
sion, department or plant.” If the Board decides they are not, the 
petition is dismissed ;"* b) Which employees belong to the particular 
craft, division, department or plant."* To the extent that such find- 
ings involve the exercise of administrative discretion, the desires of 
the proponents of the Act have not been fulfilled. 





“W. E. R. B. Case No. 86, E-25 (1940). 

“Srate Act, §111.06(2) (e). 

™W. E. R. B. Case II, No. 85, R-4 (1940). 

"State Act, §111.06(2) (c). 

"Commentary on Bill No. 154-A, Wisconsin Employment Relations Act, 
Wisconsin Council of Agriculture, p. 17: “The will of the employees, ascertained 
by secret ballot, [is] supreme in determining the size and character of the collec- 
tive bargaining unit.” 

™ Retail Clerks’ Union and L. Weimann Co., supra n. 59; Sales and Service 
Union and Gimbel Brothers Department Store, W. E. R. B. Case II, No. 362, 
E-121 (1941). 

“Retail Clerks’ Union and L. Weimann Co., supra n. 59. 
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Further, it would appear from a reading of Section 111.02(6)™ 
of the State Act that to establish a unit smaller than that composed 
of all the employees of an employer, an election among the employees 
involved would be a prerequisite, as the section states that a unit 
shall mean all of the employees of one employer except where a ma- 
jority of the employees within the craft, etc. shall have voted by sec- 
ret ballot for the smaller unit.7* Yet, the Board has failed to order 
a unit election when there was a stipulation of agreement between 
the parties as to what, should constitute a unit,’ and has designated 
without an election or a stipulation a unit composed of less than all 
the employees of an employer in a number of cases."® A study of 
these decisions shows that the exclusion has been directed mainly to- 
ward office workers. Granting that office workers ordinarily do not 
have the same interests as production or maintenance workers, none- 
theless this is a question which the draftsmen of the Act apparently 
intended to be left to the employees themselves. 





™“The term ‘collective bargaining unit’ shall mean all of the employees of 
one employer (employed within the state), except that where a majority of such 
employees engaged in a single craft, division, department or plant shall have 
voted by secret ballot as provided in section 111.05(2) to constitute such group 
a separate bargaining unit they shall be so considered.” 

“This interpretation was accepted by the Wisconsin Employment Relations 
Board in its Annual Report for the period from June 30, 1939 to July 1, 1940, 
p. 2, as follows: “The Act provides that all questions of representation shall be 
determined by secret ballot. ... [It] enables the individual employees to deter- 
mine for themselves by secret ballot all questions of representation, including 
determination of the type of unit which would best promote their interests. It 
removes from a state agency the power to segregate employees into a particular 
group or unit merely because the Board believes such action would best effectuate 
the policies of a particular law.” 

™ Omar, Inc. and Jay F. Vigue, Lyle Sanders and Leonard Gatzke, W.E.R.B. 
Case No. 81, E-23 (1940). 

“Waite Carpet Company and Independent Textile Workers Association, 
W. E. R. B. Case No. 13, E-4 (1939) (unit of all hourly paid employees of the 
company exclusive of foremen, supervisors, officials and office workers; petition 
by independent union); Wisconsin Electric Power Company and Public Service 
Employees Union of Wisconsin, W. E. R. B. Case No. 11, E-1 (1939) (unit of 
petitioners and seven employees previously designated as a unit by the former 
Wisconsin Labor Relations Board; petition by the seven employees) ; Kimberly- 
Clark Corp. and Lakeview Independent Union, W. E. R. B. Case No. 13, E-4 
(1939} (unit of all hourly paid employees of certain plants of the company, 
exclusive of foremen, supervisors, officials and office workers; petition by inde- 
pendent union); Meili-Blumberg Corp. and Meili-Blumberg Employees Local 
No. 2, W. E. R. B. Case No. 29, E-11 (1939) (unit of all hourly paid employees 
exclusive of foremen, supervisors, officials and clerical workers; petition by inde- 
pendent union); Bucyrus-Erie Co. and Excavation Machinery Builders Union, 
W. E. R. B. Case No. 67, E-19 (1939) (unit of hourly and monthly paid 
employees connected with production and maintenance work; petition by inde- 
pendent union); Spooner Cooperative Creamery Co. and Employees of The 
Spooner Cooperative Creamery Co., W. E. R. B. Case No. 77, E-22 (1940) 
(unit of all inside employees with the exception of the manager and the stenog- 
rapher; petition by »mployee). 
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There has been some divergence of interpretation so far as the 
scope of the unit itself is concerned. The National Board will not 
recognize one individual as a collective bargaining unit ;"° the State 
Board will do so and has even permitted the sole member of the unit 
to vote in a closed shop referendum and certified the results of the 
referendum to the employer.®® 

In determining the scope of the unit the National Board has 
listed the factors which it takes into consideration.* On the basis 
of these criteria, the Board determines the unit which will best effect- 
uate the process of collective bargaining and the purposes of the 
National Act. Its authority to determine whatever unit it finds best 
suited to the situation by those criteria was affirmed in the Pittsburgh 
Plate Glass case.®® Prior to the Supreme Court decision in that 
case, however, the Board changed its policy illustrated therein of in- 
cluding separate plants of a single employer within the same unit 
over the objection of one of the plants, and now permits the object- 
ing plant (or plants) to vote as to whether it desires to constitute 
itself a separate unit.8* This is analogous to the doctrine of the 
Globe case,8* which permits employees who belong to a particular 
craft to make a similar determination. Otherwise, the Board has 
favored so-called industrial units. On several occasions it has 
treated the words of the statute “employer unit, craft unit, plant unit 
or subdivision thereof’’®® as words of description rather than words 
of limitation by creating multiple-employer units.*¢ 

The State Board, on the contrary, has refused to permit the es- 
tablishment of a multiple-employer unit,’? and, in general, has per- 
mitted the smallest unit requested by employees, in reliance on the 





"Fourth Annual Report, p. 89. 

™ Keystone Fuel and Material Co. and Chauffeurs and Teamsters Union, 
W. E. R. B. Case I, No. 332, E-101 (1941). 

“Fourth Annual Report, p. 83: “1) History, extent and type of organization 
of employees; 2) history of employees’ collective bargaining, including contracts; 
3) history, extent and type of organization and collective bargaining of employees 
of other employers in the same industry; 4) skill, wages and working conditions 
of the employees; 5) desires of the employees; 6) eligibility of employees for 
membership in the union or unions involved in the proceeding or other labor 
organizations; 7) relationship between any proposed unit or units and the 
employer’s organization, management, and operation of his business, including 
geographical location of various plants or part of the system.” 

., Pittsburgh Plate Glass Co. v. N. L. R. B., 61 S. Ct. 908 (1941). 

4, Libbey-Owens-Ford Glass Co., 31 N. L. R. B. No. 38 (1941). 

4s Ulobe Machine and Stamping Co., 3 N. L. R. B. 294 (1937). 

Nationa Act, §9(b). 

« Fourth Annual Report, p. 93; Fifth Annual Report, p. 69. 

Brown County Automobile Dealers Association, Inc., W. E. R. B. Case 
No. 28, E-21 (1939). 
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statutory definition of the unit, stating that it “has no power to de- 
termine whether the unit proposed by the employees would best pro- 
mote the process of collective bargaining.”** 

As a rule, the National Board does not include supervisory em- 
ployees and their subordinates within the same unit, on the premise 
that the interests of the two groups clash.*® The State Act specifi- 
cally excludes supervisory employees. On the other hand, the 
National Board generally excludes confidential employees for the 
reason that their interests, too, are closer to those of management 
than of employees, whereas the State Board has allowed confiden- 
tial employees to be included. 

Under the National Act, when employees vote to determine the 
unit, a “majority” means, as in representation proceedings, a major- 
ity of the votes cast by eligible employees. The State Board, relying 
on the difference in the language of the two relevant sections, has 
held that in unit determinations “majority” means a majority of all 
the employees within the proposed unit,®? thus implicitly holding that 
every person who does not vote is presumed to cast a negative vote, a 
most novel result. 

The multiplicity of elections provided for in the State Act has 
undoubtedly confused workers as illustrated in the cases where, in 
the same election, a closed shop was approved and the unit for which 
the closed shop was proposed was disapproved.** The net result was 
a certification that the employees, having failed to set themselves up 
as a separate unit, could not demand the closed shop contract for 
which the required number had voted. 


D. THE COLLECTIVE BARGAINING REPRESENTATIVE 


The State Act expressly provides, following the view of the Na- 
tional Board, that the majority of those voting in an election shall 
determine the representatives for all employees within the unit.™ 

Successive Elections. Where two or more unions appear on a 
ballot and there is no majority vote cast for any one union or for 





* Retail Clerks’ Union and L. Weimann Co., supra n. 59. 

Fourth Annual Report, p. 93. 

*Srate Act, §111.02(3). 

“Fourth Annual Report, p. 94. Creamery Package Manufacturing Co., 
W. E. R. B. Case III, No. 348, E-117 (1941). 

"Brown County Automobile Dealers Association, Inc., supra n. 87 (shown 
in elections held at Va Drisse Motors, Stone Motor Company, Schmitz Motor 
Company, Buth Motors, Bogda Motor Company and Brown County Motors.) 
For language of section, supra n. 75. 

“J. B. Drives & Fuel Co., W. E. R. B. Case I, No. 332, E-97 (1941). 
™SraTe Act, §111.05(1). 
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the “no union” choice, the National Board will order a run-off elec- 
tion between the two choices receiving the greatest number of votes.*® 
The State Board, on the contrary, does not conduct run-off elections, 
and if no union receives a majority vote, even though the total vote 
for the unions was a majority indicating a, desire for collective bar- 
gaining, the result is the same as though the majority had voted 
against representation by any union, that is, against any collective 
bargaining.®* 

The Ballot. Insofar as the form of the ballot is concerned, the 
State Act expressly provides, following the practice of the National 
Board, that the employees be given an opportunity to cast a negative 
vote against any claimant or against any representation.** The Na- 
tional Board will exclude from the ballot unions found to have been 
company dominated or which appear to have an inconsequential fol- 
lowing,®® but the State Board, in accordance with the statute,” will 
include the name of every claimant.? 


D. THE CLOSED SHOP 


As in the case of unit determinations, the State Board requires 
an affirmative vote of three-fourths of all the employees in a unit 
for an “all-union agreement”, rather than three-fourths of the 
votes actually cast.1°' As under the National Act, the “all-union” 
provision merely permits the parties to make a closed shop agree- 
ment. The employer is free to deny the union’s request even after 
it has obtained the three-fourths vote.1°? 


III. Pornts or ConFLIcT BETWEEN THE NATIONAL AND STATE ACTs. 


Unfair labor practices of employers “affecting commerce” are 
subject to the National Act, even though the enterprise when viewed 





“Fourth Annual Report, p. 80; Fifth Annual Report, p. 60. 

“Portage Hosiery Co., W. E. R. B. Case II, No. 345, E-115 (1941). 

"Third Annual Report, p. 144. State Act, §111.05(3). 

“Fourth Annual Report, p. 79; Fifth Annual Report, p. 59. 

"Srare Act, §111.05(3): “. . . The ballot shall be so prepared as to permit 
of a vote against representation by anyone named on the ballot.” 

™ See n. 45, supra. In Portage Hosiery Co., supra n. 96, the State Board 
excluded a name presented by employees only because the organization was not a 
“live” organization, in that it was planned for the future in the event it won the 
election and was not in being at the date of the hearing. Directly after the order 
was entered withholding such name from the ballot, the individuals concerned 
drew up a constitution and by-laws and formally adopted the same. Upon re- 
ceiving notice thereof, the State Board withdrew its first order and directed that 
this organization also be placed on the ballot. 

**Local Union No. 1673, Steel Workers Organizing Committee, C.I.O. and 
Wrought Washer Manufacturing Co., W. E. R. B. Case I, No. 471, R-165 (1941). 

™ Federal Labor Union 20,741 and Island Woolen Co., W. E. R. B. Case 
No. 110, R-10 (1940). 
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separately may appear to be local.1°* In many instances, therefore, 
the same activity may be subject to the jurisdiction of both the Na- 
tional and State Boards. The state may proceed where the legisla- 
tion does not conflict in terms or administration and Congress has 
not otherwise indicated an intent to occupy the field exclusively. 

In the case of Federal Labor Union 20,741 and Island Woolen 
Company,’ a closed shop agreement had been in effect for some 
time. Pending negotiations for a new agreement, several of the em- 
ployees petitioned the State Board to conduct a referendum to de- 
termine whether three-fourths of the employees within the unit de- 
sired an “all-union agreement.”°* The union objected to the juris- 
diction of the State Board on the ground that the employer was en- 
gaged in interstate commerce, and claimed that there was a conflict 
between the closed shop provisions of the two Acts. The State Board 
held that since the National Act conferred upon the majority union 
no legal right to a closed shop but merely permitted such an agree- 
ment, the state could add a further requirement without creating a 
conflict. As a practical matter, however, the two Acts do establish 
different standards for sound labor relations, including the closed 
shop issue, and a conflict exists in a very real sense. 

Aside from the question of conflict in the statutory provisions 
themselves, it would seem that once the National Board has taken 
“jurisdiction”, the State Board must give way. When, however, 
does the National Board take jurisdiction? The several cases de- 
cided to date by the Wisconsin Board indicate that this problem will 
require further judicial clarification. Once the National Board has 
certified a union as the result of an election and the certification has 
been approved by a decree of the federal circuit court of appeals, 
the State Board will decline to entertain a petition for an election 
of representatives,’°’ even though the certification is over a year 
old.°° However, the State Board will order an election although the 
employer is subject to the National Act, even though a petition for 
investigation and certification is pending before the National 





** Consolidated Edison Co. v. N. L. R. B., 59 S. Ct. 206 (1938); N. L. R. B. 
v. Santa Cruz Fruit Packing Co., 58 S. Ct. 656 (1938); N. L. R. B. v. Fainblatt, 
59 S. Ct. 668 (1939). 

* Wisconsin Labor Relations Board v. Fred Rueping, 228 Wis. 473 (1938). 

* supra n. 102. 

%* supra n. 5. 

*" Richland Cooperative Creamery Co. and Guy Smith, W. E. R. B. Case 
No. 27, E-10 (1939). 

* Allis-Chalmers Manufacturing Co. and Independent Union of Allis-Chalmers 
Employees, W. E. R. B. Case No. 119, E-33 (1941). 
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Board. But, if the State Board has certified the X union and the 
National Board later certifies the Y union, the latter certification 
will prevail.1*° 

Suppose the National Board denies a petition on the ground that 
the unit contended for is not appropriate for the purposes of collec- 
tive bargaining and the State Board subsequently orders an election 
in the same unit? In the United Mine Workers and Northern States 
Power Company case, a unit consisting of system-wide interstate 
employees in Wisconsin and Minnesota had been recognized by the 
employer and an agreement entered into with an A. F. L. affiliate 
covering all of said employees. Thereafter a small group of Wiscon- 
sin employees, who had been included within the interstate unit, peti- 
tioned the National Board to hold an election among them. The 
National Board denied the petition on the ground that the unit re- 
quested was not appropriate for the purposes of collective bargaining 
and would not effectuate the policy of the National Act. Thereupon, 
after the order of dismissal was entered by the National Board, the 
group petitioned the State Board for a unit and representation elec- 
tion, which was granted. The State Board, thus, in effect, entered 
an order directly opposed to what is in substance a decision of the 
National Board on the same facts. 

In another case,” although the National Board had authorized 
the issuance of a complaint alleging refusal to bargain, predicated 
on the assumption that the petitioning union was, on the date of the 
alleged refusal, a majority representative, the State Board assumed 
jurisdiction of a petition concerning representation and ordered an 
election. Suppose the National Board should find the employer 
guilty of refusing to bargain and order him to bargain; if the union 
loses the state election, the employer cannot legally bargain with it.112* 
The potential conflict is obvious. 





**’ Creamery Package Manufacturing Co., supra n. 91; Furniture Manu- 
facturers, Inc., supra n. 39; Rock River Woolen Mills and Bert Hutchison, 
W. E. R. B. Case II, No. 68, E-20 (1939). In the Rock River case the certifica- 
tion was voided in injunction proceedings for the reason that insufficient time 
had been given counsel for the outside union to meet the issues at the hearing, 
but the court indicated that the failure of the State Board to find whether the 
employer was engaged in interstate commerce was a material defect and that it 
did not appear sufficiently in the record whether the National Board had taken 
jurisdiction at the time of the hearing: Unreported Decision of the Circuit Court 
of Rock County, Wisconsin, July 3, 1940. 

»,, Furniture Manufacturers, Inc., supra n. 39. 

a E. R. B. Case I, No. 397, E-138 (1941). 

Allen-Bradley Company, W. E. R. B. Case II, No. 213, E-48 (1940) 
(appeal pending before the United States Supreme Court). 
“Strate Act, §111.06(1) (2). 
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In another instance,“ an A. F. L. union filed charges with the 
National Board that the independent union which sought a contract 
with the employer was company dominated. While these charges 
were pending before the National Board, the independent union peti- 
tioned the State Board for an election. Following a meeting with 
the National Board representatives, it was agreed that, if the Na- 
tional Board did not notify the State Board within a certain time that 
it was intending to issue a complaint or dismiss the proceedings, 
the State Board would proceed with the petition before it. Having 
heard nothing from the National Board the State Board ordered the 
election. Prior to the holding of the election it was advised by the 
National Board that the latter had sufficient evidence to substantiate 
the charges of company domination. A stipulation was entered into 
before the National Board by the employer, the independent union 
and the A. F. L. union wherein the employer agreed not to recognize 
the independent union. At present the State Board is holding the 
matter before it in abeyance until a final disposition is made by the 
National Board. 

The State Board apparently draws a line between actual and 
potential conflict in the Acts or orders issued thereunder. Potential 
conflict, however, makes for uncertainty of rights and disruption of 
the collective bargaining process. In any case, the standards estab- 
lished by the two Acts, both in terms and administration, conflict so 
that they cannot as a practical matter operate simultaneously in the 
same area. 


IV. CoNcLusIoNs 


The theory of the National Act is that employer recognition of 
the right of employees to organize and to bargain collectively through 
representatives chosen by majority vote will avert strikes. This 
theory is based on experience in many industries over a long period 
of time. The National Act therefore prohibits employer interference 
with self-organization, and requires employers to bargain collectively 
with employees through their chosen representatives in a unit found 
by the Board to be appropriate for effective collective bargaining. 
The National Act does not, however, affect the right of employees to 
strike or picket as a supplementary aid to insuring self-organization 
or collective bargaining, or to strike or picket in those situations 
which are not covered by the Act, e.g. a strike for higher wages fol- 





™* Fox River Valley Knitting Co., and Fox River Valley Knitting Workers 
Union, W. E. R. B. Case I, No. 432, E-149 (1941). 
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lowing an impasse in collective bargaining. Inj this connection there 
is carried over the policy of the Norris-LaGuardia Act™* which 
recognizes the interest in the wages, hours or other conditions of 
employment maintained by a particular employer, not only of the 
minority employees of that employer but also of the other employees 
or the union to which they belong in the same industry or area, be- 
cause of the interdependence of wages, hours and working conditions 
in these spheres. In other words, the Norris-LaGuardia Act adopts 
the policy of protecting “the right to unionize” by orthodox means, 
including the strike and peaceful picketing, while the National Labor 
Relations Act adopts the policy of encouraging collective bargaining 
as a means of minimizing the necessity of resorting to the strike and 
picketing to accomplish normal union objectives. 

The State Act purports to “balance” the rights and privileges 
accorded by the two federal acts, in the interest of the “public”, the 
employer and the individual workers. As far as concerns the “unit” 
and “representation” provisions, this is done almost wholly at the 
expense of effective unionization and collective bargaining. One of 
the key provisions of the State Act is the anamolous definition of a 
“labor dispute” as a dispute between an employer and a majority of 
kis employees in a collective bargaining unit. In the absence of a 
labor dispute as thus defined, employees cannot lawfully picket, which 
in many cases means that a strike would be futile. This approach is 
a throwback to the discredited and unrealistic doctrine of the Duplex 
case and is even worse in that it prohibits not only “stranger” 
picketing but picketing by a “minority” of employees in a particular 
“unit”. Aside from the lack of realism of these restrictions, their 
uncertainty is so great and the risk of violation thereof so grave that 
the right to strike in aid of unionization or collective bargaining is 
virtually emasculated. As in any case of direct or indirect action to 
prohibit strikes under penalty of law, rather than to offer an effec- 
tive substitute such as collective bargaining, mediation or arbitration, 
experience shows that more instead of less disturbance is likely to 
result. This thesis cannot be tested on the basis of present statistics, 
however, since the intervention of the defense program and war has 
deprived strike statistics of their significance. 

Apropos of collective bargaining, the provisions concerning the 
unit, the ballot, the representative, eligibility to vote and the closed 





™ supra, n. 15. 
™ Duplex Printing Co. v. Deering, 254 U.S. 448 (1921). 
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shop all operate to reduce the effectiveness of genuine collective bar- 
gaining under the guise of protecting liberty of action of the indi- 
vidual workman, and curbing improper conduct of unions and union 
members. Just why a majority or seventy-five percent vote of all 
the employees is necessary for the determination of a bargaining unit 
or a closed shop agreement, rather than a majority or seventy-five 
percent of the eligible votes actually cast, as in the case of a choice 
of a bargaining representative, is difficult to understand, except in 
terins of discouraging collective bargaining at the outset, as well as 
the closed shop. It is curious that the Board, which has found 
room for administrative interpretation of seemingly clear provisions 
of the Act,1!6 has felt itself bound by the literal wording of the Act 
in these other respects. 


Since presumably only “employees” may vote, the definition of 
“employee”? is quite significant, particularly the language there- 
in referring to strikers.4* By eliminating union members who have 
lost their status as employees under the many technical restrictions of 
the Act, the number of union members eligible to participate in a 
vote of any kind may be materially reduced. Indeed, a union found 
guilty of a most technical violation of the Act may be entirely de- 
prived of its place on a ballot. 


Aside from the successes of unaffiliated unions in state elec- 
tions,® perhaps the most serious detriment to effective collective 
bargaining is the provision for so-called self-determination in the 
choice of the bargaining unit, which again, under the guise of insur- 
ing liberty of choice, encourages a sort of “squatters sovereignty”!™” 
at the expense of real bargaining, and is contrary to the principles 
which mark out the areas for voting in an ordinary political election. 





™* For example, in the case of Appleton Chair Corporation v. United Brother- 
hood of Carpenters & Joiners, Millmen’s Local No. 1748 and Wisconsin Employ- 
ment Relations Board, ...... Wis. ...... , 1 N.W. (2d) 188 (1941), the Supreme Court 
of Wisconsin affirmed the Board’s holding that although union members had 
picketed without a majority strike vote by secret ballot they were not guilty of 
any unfair labor practice. The Board arrived at this result despite the wording 
of §111.06(2)(e) of the State Act as follows: “It shall be an unfair labor practice 
for an employee individually or in concert with others to cooperate in engaging 
in, promoting or inducing picketing . . . unless a majority in a collective bargain- 
ing unit of the employees of an employer against whom such acts are primarily 
directed have voted by secret ballot to call a strike.” 

™ supra, n. 16. 

™* Ibid 


*° See supra, n. 44, 
Statement by Professor Selig Perlman, Professor of Economics, University 
of Wisconsin. 
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Granted that the State Board has not taken full advantage in 
every case of the opportunities presented by the State Act for the 
frustration of unionization and collective bargaining, nevertheless the 
Act and its administration as a whole, as far as the unit and repre- 
sentatives are concerned, have created a confused and distorted body 
of law, which must inevitably be hampering the natural development 
of collective bargaining, without any appreciable corresponding bene- 
fits to the public or to employees. 











TITLE TO REAL PROPERTY—THIRTY YEAR 
LIMITATION STATUTE 


Chapter 293, Laws of 1941, makes a sweeping change in the property law 
of Wisconsin. The following articles express two different viewpoints on the 
statute: I. Mr. Roy Tulane, the practicing attorney primarily responsible for the 
drafting of the statute, presents his view on its proper construction; II. Mr. Ralph 
Axley, also a practicing attorney, recognizes the very real need for legislation 
meeting the problem of title examination, but takes the position that the solution 
attempted by the instant statute creates more difficulties than is necessary to 
adequately meet the problem. 

Section one of the act repealed the former Section 330.14 of the Wisconsin 
Statutes, dealing with the rights of persons under disability. Section three created 
330.15 of the Statutes, the text of which is reprinted in full for the convenience 
of the reader: [ed. note] 


“(1) Except as provided in subsection (5) hereof, no action affecting the 
possession or title of any real estate shall be commenced by any person, corpora- 
tion, state or any political subdivision thereof after January 1, 1943, which is 
founded upon any unrecorded instrument executed more than 30 years prior to 
the commencement of such action, or upon any instrument recorded more than 
30 years prior to the date of commencement of the action, or upon any transac- 
tion more than 30 years old, unless within 30 years after the execution of such 
unrecorded instrument or within 30 years after the date of recording of such 
recorded instrument, or within 30 years after the date of such transaction there 
is filed in the office of the register of deeds of the county in which the real estate 
is located, a notice setting forth the name of the claimant, a description of the 
real estate affected and of the instrument or transaction on which such claim 
is founded, with its date and the volume and page of its recording, if it be 
recorded, and a statement of the claims made. This notice shall be filed and may 
be discharged the same as a notice of pendency of action. Such notice filed after 
the expiration of 30 years shall be likewise effective, except as to the rights of a 
purchaser for value of the real estate or any interest therein which may have 
arisen prior to such filing. 

(2) The filing of such notice shall extend for 30 years from the date of filing, 
the time in which any action founded upon the written instrument or transaction 
referred to in the notice may be commenced; and like notices may thereafter be 
filed with like effect before the expiration of each successive 30-year period. 


(3) This section does not extend the right to commence any action beyond 
the date at which such right would be extinguished by any other statute. 

(4) This section shall be construed to effect the legislative purpose of allowing 
bona fide purchasers of real estate, or of any interest therein, dealing with the 
person, if any, in possession, to rely on the record title covering a period of not 
more than 30 years prior to the date of purchase and to bar all claims to an 
interest in real property, whether dower (which for the purpose of this section 
shall be considered as based on the title of the husband without regard to the 
date of marriage) inchoate or consummate, curtesy, remainders, reversions, mort- 
gage liens, old tax deeds, rights as heirs or under wills, or any claim of any nature 
whatsoever, however denominated, and whether such claims are asserted by a 
person sui juris or under disability, whether such person is within or without the 
state, and whether such person is natural or corporate, or private or govern- 
mental, unless within such 30-year period there has been recorded some record 
evidence of the existence of such claim or unless a notice of renewal pursuant 
hereto has been filed. This section does not apply to any action commenced by 
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any person who is in possession of the real estate involved as owner at the time 
the action is commenced. 

(5) Actions to enforce easements, or covenants restricting the use of real 
estate set forth in any instrument of public record shall not be barred by this 
section for a period of 60 years after the date of record of such instrument, and 
the timely filing of notices of renewal shall extend such time for 60-year periods 
from such filing.” 


) & 


LEGAL BACKGROUND 


Chapter 293, Laws of 1941, provides in substance that no action 
shall be brought to enforce any claim to real estate which is based 
upon an instrument recorded more than thirty years previously or 
upon any unrecorded instrument or transaction more than thirty 
years old. The purpose of this legislation is to simplify and shorten 
the examination of record titles and otherwise reduce the legal costs 
incident to the sale of real property. It will be helpful to consider 
briefly the legal background of this statute before discussing the 
construction to be placed upon it and its validity. 

The Recording System and Abstracting. By statute it is provided 
in most of the United States that a purchaser in good faith who relies 
upon the public records and who first records his own conveyance is 
protected against all unrecorded transactions. The effect of the re- 
cording system is that titles in the United States are evidenced or 
proved by the public records of prior conveyances of the property 
extending back at times to the original owner, the United States. 
While it is possible to convey without record title, contracts for the 
sale of real estate customarily require marketability to appear of 
record. 

This reliance on the public record has given rise to the abstract 
of title. These abstracts of title in time become expensive to repro- 
duce and customarily they pass with the property, in the same man- 
ner as the English title deeds pass to each new grantee.* 





* See text of act supga. 

* Wis. Stat. (1941) §235.49. 

*At the time of any given conveyance it is customary to use the existing 
abstract as a base, and continue it down to the date of the new certificate. The 
abstractor who adds the new matter will commonly certify only the continuation 
which he has prepared. A purchaser relying on such an abstract would have no 
recourse for errors in the prior portion of the abstract unless the prior abstractor’s 
certificate extends its coverage to persons succeeding in interest the one for whom 
the abstract was prepared. 
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Marketable Title. A title which is prima facie so free from 
doubt that a court of equity will compel.a purchaser to accept it in 
an action for specific performance is said to be marketable. “Good 
title” and “marketable title” have, somewhat erroneously, come to be 
used interchangeably ; but the term “unmarketable title” includes not 
only a bad title, but a doubtful title. It is important to bear in mind 
the distinction between a good title and a marketable title for the 
reason that some curative statutes which may be proposed might at- 
tempt to define a title as marketable but they would not make it good 
in fact.* 

Length of the Record. The period covered by examination of the 
record varies in different states. As a matter of legal theory, in the 
absence of comprehensive limitation statutes, it is impossible to make 
a complete examination without going back to some original source 
of title. By custom, in many jurisdictions much shorter periods are 
accepted.5 In Wisconsin, up to the present time, the practice has 
been to require an examination of the title back to the original United 
States patent, which in some localities may be more than a hundred 
years old. 

Defects in the Record. When the record title covers a period of 
as much as a hundred years, it is obvious that errors, often imma- 
terial as far as the danger of actual economic loss of the property is 
concerned, will be frequent. 

These record errors have become especially troublesome since the 
decision in Douglass v. Ransom,® which ruled that some of the most 





* The distinction between a good title and a marketable title is well illustrated 
by the collateral investigations which many lawyers make during the course of an 
examination of title. Specifically, a recital in a foreclosure judgment, shown on an 
abstract, that jurisdiction of the parties was obtained is prima facie evidence of 
the fact and therefore the abstract as to that point would show a marketable 
title. If the foreclosure is recent, careful lawyers investigate the original file of 
the action in circuit court in an attempt to assure themselves that jurisdiction 
was in fact obtained. In so doing they are attempting to determine that the title 
is good in fact. 

*In England under the Vendors and Purchasers Act of 1874, 37-38 Victoria, 
c. 78, a forty year record of title was generally sufficient. Compare the limitation 
statute, 37-38 Victoria, c. 57, §5, which limits the time for bringing any action, 
even in the case of incompetents, to thirty years. By the Law of Property Act 
of 1925, 15 Halsbury’s Laws of England 221, the period of forty years in the 
Vendors and Purchasers Act was shortened to thirty years. In Connecticut, where 
titles could extend back for three hundred years, the Connecticut Title Associa- 
tion has agreed to accept a hundred year record for a fee title, and a seventy-five 
year record for a mortage interest. Iowa Cope (1939) §11024 purports to bar all 
claims arising prior to January 1, 1920. (1932) 17 Iowa L. Rev. 520. In New 
Jersey the customary period of examination is sixty years and by 1952 it is con- 
templated thirty years may be sufficient. Patron, Trrtes (1938) §34. In Pennsyl- 
vania the practice is to cover a period of fifty years. 

* Douglass v. Ransom, 205 Wis. 439, 237 N.W. 260 (1931). 
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trifling discrepancies in the record rendered a title unmarketable.” 
Since this decision, many Wisconsin lawyers have come to define a 
marketable title as nothing less than a clear record title. This, in 
spite of repeated statements by the Supreme Court in cases such as 
Haumersen v. Sladky,® that record defects, to render a title unmar- 
ketable, must be such as “will cause a reasonable doubt and just ap- 
prehension in the mind of a reasonably prudent and intelligent 
person, acting upon competent legal advice, and prompt him to refuse 
to accept a title.” The difficulty in this definition is that it does not 
specify whether it is an apprehension of ultimate loss of the property, 
an apprehension of a law suit, or simply an apprehension that some 
future title examiner may object to the title. 

Certainly in Wisconsin practice, the most frequent objection to 
record defects more than thirty or forty years old is simply the ques- 
tionable one that the defects may be complained of by the title exam- 
iner for some future purchaser. 

Curing Defects. The actual cure would of course be to have 
filed a properly executed instrument from the person who should 
have executed such instrument in the first place. After the lapse of 
a period of time, such as thirty or forty years, this may be impossible 
because the parties have disappeared. Since under our definition of 
marketability a title need only be prima facie valid, many defects are 
cured by recording affidavits which by statute,® are made prima facie 
evidence of the facts stated. Under Section 235.60 old mortgages 
may be discharged by an ex parte court order. For some defects, 
such a break in the chain or an outstanding dower interest which 
could in theory be still alive, no curative statute or ex parte judicial 
procedure is available, and the only way to remedy the situation is 
by a quiet title action.” 





"Examples of such errors are: discrepancies in the spelling of names; failure 
of wives to join in conveyances; unsatisfied or defectively satisfied old mortgages ; 
conveyances missing from the chain of title; unadministered or improperly ad- 
ministered estates; failure to have witnesses or proper acknowledgements; and 
improper descriptions. 

*220 Wis. 91, 105, 264 N.W. 653, 659 (1936). 

° Wis. Star. (1941) §235.46. 

* An action to quiet title is extremely simple and sound in principle. The 
owner of a parcel of real estate may, by published notice, summon the putative 
owners of old claims to appear in court and prove them by a day certain, or be 
forever barred. The practical difficulty with a quiet title action is that it is 
cumbersome, technical, and expensive, and when it has been completed, little in 
the way of saving trouble and expense has been accomplished; each subsequent 
title examiner must first examine the abstract to determine what defects were 
Sought to be quieted, and then examine the entire quiet title action to see that it 
has been properly brought, jurisdiction obtained, and all the outstanding defects 
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CONSTRUCTION 


Effect on Existing Law. As the purpose of the law was solely to 
shorten the record which is to be examined, whatever rules would 
have previously applied either as to the record or as to possession 
still apply within the thirty year period. The operative portions of 
the act affect only evidence which is more than thirty years old. Fur- 
ther, there is no intention to repeal the provision of the recording 
act,!? that such act protects only the purchaser “who first records.” 
A contrary construction might be based upon the failure of sub- 
section (4) of the recent act to reassert the requirement that the pur- 
chaser must record his instrument. However that construction would 
be inconsistent with the basic purpose of Section 330.15 to simply 
shorten the record without otherwise affecting the existing law. If 
there is any apparent conflict affecting the thirty year period, Sec- 
tion 235.49, dealing specifically with the problem of recording, should 
govern. 

Notice of Claim. Claims which are based upon instruments now 
more than thirty years old may be protected by notices filed up to 
January 1, 1943.%% After January 1, 1943, such notice must be 
filed within thirty years of the date of record of the instrument relied 
on, or within thirty years of the date of the unrecorded instrument 
or transaction relied on. For the purpose of preventing unnecessary 
hardship, the time is further extended beyond such thirty year period 
until there is a sale of the property. The statute provides that notice 
shall be filed irt the same manner as a notice of pendency of action. 
Presumably, it can be indexed only under, the name of the claimant 
as a potential plaintiff. In counties which have a tract index, it will 
be shown on such index; in other counties, persons will have to rely 
on the tract indexes kept by the abstracter, although conceivably it 
may also be indexed, as would notices of pendency of action, as a 
claim against present record owners. Once notice has been filed, 





properly disposed of. And even if the action is accurately completed in painstaking 
detail, there is the added feature that the judgment cannot be regarded as con- 
clusive for ten years and six months after it is entered, Wis. Stat. (1941) §274.01. 
Further, as a practical matter, it is difficult to explain to a client just why he 
should pay a hundred and fifty dollars for a fictitious lawsuit against people who 
have long been dead, have no rights, and are making no claims. 

™ See subsection (3) text supra, (other statutes of limitations still apply). 

*™ Wis. Stat. (1941) §235.49. 

* This is shown by the provision of the act which extends the period for 
filing after thirty years and up to the time of a sale of the premises, coupled with 
the fact that there will be no sales in reliance on the act prior to January 1, 1943. 
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purchasers have been warned, and the claimant should have the bene- 
fit of all records necessary to establish his claim. 


The statute provides in subsection (1) that a notice may be dis- 
charged the same as a notice of pendency of action. The statute bears 
no evidence of any intent to create a new procedural remedy for dis- 
posing of the issue raised by the filing of such a notice of claim, and 
hence it would seem clear that a person who contested the claim 
would have no other recourse than an action to quiet title against 
the claimant. If the contestant were successful, he could obtain a 
certificate of the judgment from the clerk of court, which, when 
filed with the register of deeds, would operate as a discharge of the 
notice.'* Since subsection (2) of the statute provides that a notice 
of claim once filed shall be effective for thirty years, there is obvi- 
ously no intention to incorporate the provision of Section 281.03 (1) 
that a notice of pendency of action is void if no action is brought 
thereon in one year. 


Persons Protected. Subsection (1) of the statute provides in 
effect that the period for filing is extended after thirty years until 
there is a sale to a “purchaser for value.” Subsection (4) of the 
statute provides that the purpose of the act is to protect “bona fide 
purchasers” who have relied on a thirty year record title. This 
phraseology, though cumbersome in retrospect, was adopted ad- 
visedly. It was anticipated that if the words “bona fide purchaser 
for value” were used in subsection (1), a claim might be advanced 
that if purchasers had knowledge, either actual or constructive, of 
claims more than thirty years old, they would not be bona fide as to 
such claims, and hence the defects produced by them would have to 
be cured. Such a contention, if successful, would nullify the act. 
As the intention was to preserve the existing law, including the re- 
quirement of good faith, as to all matters within the thirty years 
prior to purchase, it seemed necessary and desirable to include the 
words “bona fide” in subsection (4). As it is obviously necessary to 
construe subsection (1) in the light of the declaration of purpose in 
subsection (4), it seems clear that the only proper construction is 
that the purchaser for value in subsection (1) need pay no attention 





“Wis. Strat. (1941) §§266.22, 281.03. 
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to matters more than thirty years old, but that he still must be “bona 
fide” as to matters arising within the thirty year period.’® 

It has been suggested that a prospective purchaser has no means 
of determining from the record whether his predecessors are bona 
fide purchasers. He has no more concern about this fact under 
Chapter 293 than he had prior to its passage. If he himself is a 
bona, fide purchaser, he may rely on the record just as he could be- 
fore the passage of the law. The only case in which the bona fides 
of the grantor at the time of his acquisition of title are of concern to 
the grantee is the case in which the grantee has knowledge of latent 
equities which would defeat the grantor if not bona fide. 

The statute by its terms protects purchasers for value of the real 
estate “or any interest therein.” The word “interest” is used in an 
all inclusive and not a restricted sense. Since practically as many 
abstracts are examined on behalf of mortgagees as are examined on 
behalf of purchasers, mortgagees are of course protected. To effect 
the purpose of the ‘act, the term “interest” should include all rights 
of value in the land of any nature. 

Owner in Possession. The last sentence of subsection (4) exempts 
from the operation of the act owners in possession. The term 
“owner” as therein used means simply the person who, either him- 
self or in privity with others, has had possession or dominion over 
the property during the last ten or twenty years.’® In the case of 
vacant property, exercise of dominion could be the payment of taxes. 
The purpose of inserting the term “owner” is'to prevent a claimant 
under an old instrument from taking possession and then using his 
interest as a defense to an action to eject him.17 Such a person could 
not qualify as owner ‘within the above definition. 

Aside from the question of whether a statute can constitutionally 
affect the rights of parties in possession, the exception is considered 
justified. Rights of persons who may forget to file can be protected 
thereby without in any way impairing the functioning of the statute, 
since possession is ample evidence of the possessor’s claim and must 
always be investigated. So parties to a party wall agreement more 





“This construction could have been made clear by adding after the words 
“purchaser for value” in subsection (1), the following clause: “who is bona fide 
as to all matters within thirty years prior to his purchase.” The writer feels that 
such is the only construction which will harmonize both subsections (1) and (4). 
Tf there is any doubt, the suggested clause should be added by amendment. 

* Wis. Strat. (1941) §330.05—.10. 

See Wis. Srat. (1941) §330.27 providing that “a cause of action which 
cannot be maintained as prescribed in this chapter, cannot be effectively inter- 
posed as a defense. . . .” 
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than thirty years old being in joint possession would not lose their 
right to enforce the agreement if they fail to file notices of claim to 
renew the agreement. An easement which is in active use would 
seem to be “in possession” within the contemplation of this act and 
enforceable even beyond the sixty year period prescribed in sub- 
section (5). Further, a lessor in a long term lease would be able to 
enforce his lease after thirty years without filing, by virtue of the 
fact that a tenant’s possession is the possession of the landlord.’® 

Easements and Restrictive Covenants. By the terms of subsection 
(5), easements and covenants restricting the use of property may 
endure for sixty years without being renewed by a notice of claim. 
Ir was felt that interests like these were more likely to be overlooked 
and not, renewed because of the fact that the owner of the right is 
not at all times so actively concerned with it. An owner might even 
be ignorant of covenants restricting the use of property, such as 
covenants intended to preserve property value for residential pur- 
poses, until he is disturbed by a violation. However, in the space of 
sixty years such restrictive covenants could easily lose their initial 
desirability and validity. Provision is made for renewal and if there 
is no renewal in a space of sixty years, it seems that the hardship is 
well justified by the policy involved. 

Persons Barred. The statute is by its terms operative not only 
against persons sui juris, but also against persons who are under a 
disability. It was deemed necessary to make the statute operative 
against persons under disability, to prevent the extension of the 
statutory filing period for the indeterminate term of some unknown 
disability. To further insure that a period of disability could not 
extend the statutory period, the section providing that time under 
disability was not to be considered in applying statutes of limitations 
was repealed.}® 





Wis. Stat. (1941) §330.11 (Possession of Tenant deemed possession of 
landlord). See Blodgett v. Davenport, 219 Wis. 596, 263 N.W. 629 (1935). 

* Wis. Star. (1939) §330.14. Considering the vast number of transactions 
in which no persons under disability are involved, and considering further the 
ample and extensive provisions for guardianship of persons under disability, it 
seems that the balancing of equities and convenience clearly justifies requiring 
persons under disability to rely for protection on their guardians. It may have 
been desirable to retain a portion of the effect of old 330.14 to provide a limited 
exemption of persons under disability, within the thirty year period, but this is a 
matter of policy which can only be determined with the passage of time. 

The case of Zaegel v. Justerm, 51 Wis. 31, 7 N.W. 781 (1881) is one of the 
few cases in Wisconsin involving an extension of the limitation period because of a 
disability. In that case minors were allowed to take advantage of a technical 
defect in a foreclosure proceeding nearly twenty years after sale. It does not seem 
that such a right is one that the law need seek to preserve. 
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The statute does not bar the federal government because a state 
limitation statute cannot constitutionally affect the United States, 
However, the statute by its terms bars the State of Wisconsin, to- 
gether with its political subdivisions. If municipal corporations are 
not political subdivisions, they are at least included as corporations by 
the declaration in subsection (4) that the act is operative against 
persons, natural or corporate, and private or governmental. 


The bar of the statute, when properly brought into play is in- 
tended to be effective against all grantees in deeds recorded more 
than thirty years previously, unless a renewal notice is filed. The 
purpose of barring such grantees is to cure that particular title defect 
known as a “broken chain.” Assume John Jones obtains record title 
by a deed dated in 1860. The next:deed is by Henry Smith in 1868 
and there are successive conveyances from Henry Smith’s grantee 
down to the present occupant. John Jonesjhas a claim which he has 
never released of record. This outstanding interest is presently con- 
sidered a defect in title, and many lawyers require that such a defect 
be cured by a quiet title action. Their reasoning seems to be that 
the interest of Jones may have come to persons under disability, as 
to whom the statutes of limitation would not operate prior to the 
present legislation. Since the possibility that Jones’ claim will ever 
be enforced is highly remote, it seems only fair that Jones, or his 
successor, must step forward within a reasonabie time, by January 1, 
1943, and give some present evidence of his interest in his claim, or 
be barred. The rule applies no matter what estate he may have, 
whether a fee simple, an estate for life, an estate for years or a re- 
mainder or a reversion to arise long after the date of his acquisition; 
and the rule applies irrespective of his source of title, whether by 
direct conveyance, by will, by descent, by judicial sale, or by tax 
deed. 


Mortgages and Other Liens. Mortgages not satisfied of record are 
considered defects even though fifty or more years old because of the 
possibility that the mortgage has been kept alive by payments. At 
present, such defects can be cured by an ex parte order of discharge 
entered by the circuit court pursuant to Section 235.60. It is ex- 
tremely doubtful whether such an order can bind a mortgagee who 





* Thompson, Real Property (Perm. Ed. 1941) §3762. For this reason, it will 
always be necessary to find a United States Patent, or other conveyance, and also 
to ascertain that the United States has at no time received a reconveyance of the 
land or any interest therein. Unless the abstractor will certify that there are no 
conveyances to the United States, a complete abstract will still be necessary. 
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is not a party and has no notice of the proceeding. The new statute 
is intended to bar action on all mortgages which have not been re- 
corded within the previous thirty years unless a notice of claim is 
filed.”* 

There is no valid reason why a mortgage or any other charge 
should remain a lien forever. A judgment lien is valid for only ten 
years after docketing ; a mechanic’s lien is valid for only two years; 
chattel mortgages are protected by filing for only three years. Surely 
it is no hardship on a mortgagee to say that his lien shall not endure 
for more than thirty years if not renewed.”* 

As already indicated, the statute does not contain any exemption 
of those mortgagees whose claims come to the actual notice of a 
purchaser. Accordingly, the clear intention of the act is that a mort- 
gage recorded more than thirty years previous shall be barred even 
though a purchaser has full knowledge of it, unless he has notice of 
anything within the thirty years making him mala fide as to that 
period. However, until there is a sale of the premises, the mortgage 
caii be enforced against the original mortgagor even after thirty 
years. 

The rule that applies to mortgages applies to all liens, including 
equitable liens, charges created by will, liens of the state for inheri- 
tance tax, and long term trust indentures. It has been suggested 
that trust deeds securing bonds maturing more than thirty years after 
the date of the trust deed should be exempted. Since the trustees 
in such trust deeds are generally trust companies or banks having 
trust powers, who must, as their business, keep informed of all legis- 
lation, it seems much simpler to require such trustees to file their 
notices of claim to keep alive the liens of their trust instruments, 





* A question has been raised as to the effect of a recital in a deed recorded 
within the thirty year period that such deed is given subject to a certain mortgage, 
which mortgage is more than thirty years old. Two arguments are possible: one, 
that the statute says a lien can be renewed only by filing a specified notice in a 
specified manner, and hence no alternative is possible; two, that the specification 
of notice in subsection (1) is modified by the declaration in subsection (4) that 
the intent of the act is to “bar all claims, . . . unless some record evidence has 
been recorded, or a notice of renewal . . . has been filed,” and hence any record 
evidence within thirty years is sufficient. Practically, no examiner is going to pass 
such a recital or extension agreement until there is a definite Supreme Court 
ruling stating that such matters do not preserve a lien. 

™ Nes. Strat. (1929) §20-202, provides in substance that the lien of a mort- 
gage shall endure for only twenty years after maturity. Onto Srar., §85460 (1) 
terminates the lien of a mortgage twenty-one years from the due date. Bill 
No. 27, S., introduced in the 1941 session of the Wisconsin Legislature, provided 
that the lien of a mortgage should expire twenty years after the due date unless 
renewed by affidavit. This bill was withdrawn after the introduction of the bill 
which became Chapter 293. 
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than to engraft an exception on the law which would unduly extend 
the length of the record to be examined. 

Dower. The statute by its terms purports to be operative against 
dower, inchoate or consummate. Dower is dependent upon seizin in 
the husband during coverture and a valid marriage. At present, the 
ordinary statutes of limitation do not run against inchoate dower. 
Hence it has been necessary to ascertain that wives have joined in 
conveyances for seventy-five to al hundred years back, and to secure 
proof by affidavit of the martial status of the grantor when such is 
not indicated in the deed. 

Unless the wife files a notice, the intent of the new law is to bar 
her once the land is sold to a purchaser for value thirty years or 
more after conveyance by the husband. Where the conveyance by 
the husband is within the thirty year period, the wife should recover 
her dower upon her husband’s death even though she forgets to file 
a notice. If the deed to the husband is over thirty years old, the wife 
would have difficulty proving title in her husband, but the husband’s 
grantee and all persons claiming under him are estopped to deny the 
title of the persons under whom they claim.** 

Since there is no intent to change existing law within the thirty 
year period, a purchaser cannot ignore the absence of a wife’s signa- 
ture on a conveyance which is recorded within the previous thirty 
years. If a purchaser knows or is put on notice of an unreleased 
dower interest during the thirty year period, it is questionable if he 
can be said to be bona fide. 

Subsection (4) of the statute provides that dower “for the pur- 
pose of this section shall be considered as based on the title of the 
husband without regard to the date of marriage.” This clause is 
intended tou make it clear that dower is not barred because the tran- 
saction of marriage took place more than thirty years previously, if 
the husband has had title within the thirty year period. Without 
this clause, it was possible to claim that dower was barred thirty years 
after the marriage. The intention is, that if the wife can prove a 
conveyance by the husband during coverture, she is entitled to prove 
the marriage even if it occurred more than thirty years ago. 

In those occasional instances where the act may operate to bar a 
previously valid claim for dower, the hardship is justified by the 
general benefit resulting from making titles good in spite of old deeds 
without a wife’s signature. In most of these cases, it is safe to say, 





* See 28 C.J.S. 192, n. 96. 
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the grantor was unmarried, or dower was released by a separate 
agreement. Inchoate dower is not really a property right, but 
inore in the nature of a veto power over the husband’s ability to 
dispose of his property. Many states have already abolished com- 
won law dower outright, and substituted a fair share of all the 
property of which the husband died seized.* 

Wrongdoers. Any statute which of necessity operates to bar 
some valid claims is bound to make it possible for wrongdoers to 
work an injustice in some cases. Several problems of this nature may 
arise in those comparatively rare cases where the owner’s deed is 
more than thirty years old, especially if he is out of possession and 
he has neglected to file the statutory notice. 

First, assume a squatter takes possession of land previously pos- 
sessed by the owner, and holds for any period less than that required 
to give adverse possession. Can the owner eject him? Yes, for the 
squatter obviously has no shadow of a claim that he is a purchaser 
for value, and a notice of claim can be filed under the last sentence in 
subsection (1). 

Second, assume the squatter conveys. Does his grantee get a 
good title against the lawful owner? No. Passing the question of 
how a squatter could ever persuade a person to pay “value”, the 
squatter has no color of record title, and hence his grantee has relied 
on no record, and cannot be said to be bona fide. 

Third, assume the squatter’s grantee, whose deed is the only one 
on record for thirty years, takes possession and then conveys. Does 
his grantee get a good title (assuming that there has not been posses- 
sion under color of title for ten years)? He may, if he is acting in 
good; faith, has no actual knowledge that the first grantor in his title 
was a squatter, and pays value. It has been pointed out above that 
the requirement of good faith is still in effect during the thirty year 
period. Here is one case under the 'act where a person who has no 
title might convey a good title and cut out the lawful owner. While 
this result may seem'unfortunate, it is difficult to see how any other 
conclusion can be reached and still effectuate the policy of the act to 
allow good faith purchasers to rely on a thirty year record. Practi- 
cally it is going to be extremely difficult for a squatter to take posses- 
sion of any ‘extensive piece of property, put a grantee in possession, 





™“ Report of the Section on Real Property Law, American Bar Association, 
September, 1940, p. 57. This report points out that Wisconsin is one of the twelve 
States in which dower and curtesy still exist, and recommends that “statutes be 
enacted abolishing dower and curtesy where still in force.” 











270 WISCONSIN LAW REVIEW [Vol. 1942 


and in turn have a second grantee sell for value to a good faith pur- 
chaser. If all these transactions can be carried on without the lawful 
owner waking up, it does not seem he has much ground for complaint 
if he loses his property. 

CONSTITUTIONALITY 

This act may properly be described as a statute of limitation, 
or at least a statute in the nature of a statute of limitations. It 
differs from the ordinary statute of limitations in that it requires a 
preliminary notice to be filed within a specified time instead of fixing 
the time within which an action shall be begun.”® Moreover the 
time for filing notices runs from the time the last record (or other) 
evidence of the claim rather than from the time the action accrued. 

The state clearly has power to enact statutes of limitation to 
operate prospectively. While the state has no power to pass a sta- 
tute which arbitrarily extinguishes existing rights,” the state does 
have power to regulate the time for enforcing such rights provided 
a reasonable time be allowed to resort to existing remedies.”* 

The length of the saving period which must be allowed before a 
statute limiting remedies takes effect is within the discretion of the 
Legislature unless such discretion is clearly abused.2® Chapter 293 
became effective by publication on June 28, 1941 but by its terms 
does not become operative until January 1, 1943. There is thus pro- 
vided a saving period of over a year and a half. In several cases 
periods varying from eight months® to a year*! have been held suffi- 
cient to refute the claim that statutes arbitrarily extinguished exist- 





or at least a statute in the nature of a statute of limitations. It 


= Meisenheimer v. Kellogg, 106 Wis. 30, 81 N.W. 1033 (1900); Relyea v. 
Tomahawk Paper & Pulp Co., 102 Wis. 301, 78 N.W. 412 (1899). 

™* Kingbell v. Saucerman, 165 Wis. 60, 160 N.W. 1051 (1917); Arp. v. Allis 
Chalmers, 130 Wis. 454, 110 N.W. 386 (1907). See Wis. Strat. (1941) §330.19(5). 
(No action for personal injuries to be maintained unless notice is served within 
two years of accident.) 

* Will of Bresnehan, 221 Wis. 51, 265 N.W. 93 (1936); Osborn v. Jaines, 17 
Wis. *592 (1865). 

* Eaton v. Manitowoc County, 40 Wis. 668 (1876); Howell v. Howell, 15 
Wis. *55 (1862); Parker v. Kane, 4 Wis. *1 (1855). 

* Relyea v. Tomahaw Paper & Pulp Co., 102 Wis. 301, 307, 78 N.W. 412, 414 
(1899): “If a time be specified in a statute of limitations for the commencement 
of an action to enforce existing rights, or to comply with the new conditions 
specified therein . . . it is not within the jurisdiction of the courts to examine 
the question of the proper exercise of such power, in the absence of a clear abuse 
of legislative discretion and disregard of constitutional rights.” (Italics supplied.) 

* Hyde v. Kenosha County, 43 Wis. 129 (1877); Eaton v. Manitowoc Coun- 
ty, 40 Wis. 668 (1876) ; cf. Smith v. Packard, 12 Wis. 371 (1860). 

"See Hoffman v. T.M.E.R.&L. Co., 127 Wis. 76, 83, 106 N.W. 808, 810 
(1906). “But we have not been cited to any case, nor have we found any which 
holds that one year is unreasonable.” 
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ing rights. No case has been found holding that a year is not a suffi- 
cient period. Chapter 293 by postponing its own operation for a 
year and a half has clearly provided a sufficient period for the pro- 
tection of existing interests. 

In the last analysis the question of validity depends not upon 
whether or not this is technically a statute of limitations, but upon 
whether or not any deprivation of property rights which may result 
is reasonably justified by the legislative objective, and whether the 
legislation is reasonably calculated to achieve that objective.** 

It is hoped that the foregoing discussion demonstrates both the 
importance of the legislative purpose and the almost insupperable 
difficulty of accomplishing that objective without working possible 
hardship in some cases. 


CONCLUSION 


While the writer feels that the foregoing discussion outlines the 
only proper construction of the act, it is entirely possible that this 
suggested construction can be clarified, and possible hardships obvi- 
ated, by amendments which will in no wise vitiate the purpose of the 
act. The writer further feels that there is widespread discontent, 
both among members of the bar and the public, with the excessive 
burdens on conveyancing under our traditional system, and that it 
is imperative that these burdens be removed if the bar is to continue 
to enjoy public confidence and retain the business of transferring 
land titles.** The present statute, Chapter 293, is an attempt to solve 
the problem. It is hoped that it will be accepted at least as a basis 
for future action. 

Roy G. TULANE 





* See Blinn v. Nelson, 222 U.S. 1, 7 (1911) in which Holmes, J., succinctly 
states: “The question . . . is whether a statute that possibly may allow little more 
than one year, is too short when property is held in the quasi-adverse hand of 
the receiver for that time. If the legislature thinks that a year is long enough .. . 
it acts within its constitutional discretion. Now and then an extra-ordinary case 
may turn up, but constitutional law like other mortal contrivances has to take 
some chances, and in the great majority of instances no doubt justice will be 
done.” See discussion of this case in Comment on Absentee’s Property Act at 
p. 289, this issue. 

“Opinion expressed by President Walter W. Hammond, of the State Bar 
Association. Private correspondence. 











WISCONSIN LAW REVIEW 


i. 
INTRODUCTION 


Chapter 293 of the Laws of 1941! was enacted at the request of 
lawyers and others interested in simplifying the problem of deter- 
mining the validity and merchantability of real estate titles. The 
declared purpose to shorten the period during which the record title 
need be examined is one with'which there can be no serious quarrel, 

The statute is, in form, a statute of limitations, extinguishing all 
claims to real estate more than thirty years old, except easements and 
covenants restricting the use of real estate, unless such claims have 
been kept alive by recording notice within thirty years prior to a 
sale. The stability of real estate titles is a matter of grave im- 
portance to the people of any state, and any new law which may dis- 
turb the stability of such titles should be critically received and con- 
sidered. 


CRITICISM OF PROVISIONS 


Continuity of Old Titles should not be Destroyed. Perhaps the 
most important criticism of the law is that it destroys the validity 
and usefulness of the sources of title as an indication that good title 
presently exists. The basic idea in statutes of limitation, in the ac- 
quisition of title by prescription, and in all the methods of creation 
of rights and immunities which arise through the lapse of time, is 
that the long continuance of a particular state of things creates a pre- 
sumption of their validity. It is the continuity of an unblemished 
title for a great number of years that makes it acceptable and mer- 
chantable in the eyes of a purchaser or an examiner. Under these 
circumstances it is certainly undesirable to deny any significance to 
sources of title not appearing of record within a thirty year period. 

If the object is simply to eliminate the difficulties of conveyancing 
due to petty objections and justified apprehension arising from old 
defects, why not attack the problem directly instead of making con- 
veyancing depend upon fragments of title? A law creating a pre- 
sumption in favor of the validity of record title of certain antiquity, 
and barring certain of the more bothersome potential claims after a 
given period of time would seem to be adequate and would not create 
all of the new problems presented by the enacted legislation. 

The purpose of the act is to permit bona fide purchasers of real 
estate to rely on the record title covering a period of not more than 





* Wis. Stat. (1941), $330.15. (Text printed supra p. 258.) 























March] TITLE TO REAL PROPERTY 273 


thirty years.2 Record title for a period of thirty years will almost 
* Ibid., subsection (4). 
never have begun exactly at the beginning of a thirty year period. If 


it began before that time it has lost\its force as a claim of title; if it 
began after that time it is not record title for thirty years. 

Thus the expression of purpose raises a new problem of what is 
the record title covering a period of not more than thirty years. May 
it be a period of much less than thirty years dating from the last 
conveyance when that is the only instrument on record within the 
thirty years? An owner out of possession may have difficulty in 
finding a purchaser willing to accept such a title unless a notice is 
filed giving vitality to a deed prior to the thirty year period. If a 
notice be given, is a lawyer safe in advising his client that he claims 
only under the last conveyance more than thirty years old, or does he 
claim under his entire chain of title? The supporters of the law 
seem to believe that filing notice of the latest instrument 'in the chain 
more than thirty years old, of itself, opens up the entire chain to 
such a claimant. If so, does it require examination of the entire chain 
when notice has been given? If it does, much of the purpose of the 
act would seem to be defeated, especially if it is advisable for every 
owner of title to file a claim in order to be sure that he claims ‘under 
the record title for thirty years.* 

Period of Limitation. A second general criticism of the law is 
that thirty years is too short a period to preserve rights created and 
protected by recorded instruments. The use of a longer period might 
have obviated the necessity of creating a separate period of limita- 
tion for easements and covenants restricting the use of land. The 
purpose of limiting the time covered by an examination of title would 
be better served by a single period. This is especially true because 
the examination of fragments of a title showing the restrictions 
erected within sixty years will require an examination of the entire 
title for that period in order that an intelligent opinion may be 
given.* 

Too many common instruments are of active force longer than 
thirty years to justify a comprehensive limitations period of such 





* As a sidelight, these questions suggest that perhaps deeds in Wisconsin after 
January 1, 1943, and perhaps even now, ought like Kentucky deeds, to contain 
recitals of the deeds under which the grantor claims, in order to assure the pur- 
chaser that he is relying upon a record of title for thirty years. 

“For instance, a tax deed forty years in the past cutting off restrictions in a 
deed recorded fifty years in the past would not appear if only those instruments 
containing references to such restrictions or easements were abstracted. 
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short duration. Reversionary interests after long term leases and 
remainders after life estates may not ripen into possession for periods 
greater than thirty years. Dower and homestead rights may con- 
tinue inchoate for greater periods, and may vest in the widow with- 
out her taking possession until a number of years later. 

Corporate mortgages securing bond, issues are commonly drawn 
to mature in thirty or more years. Contingent remainders may not 
even vest within such a period so as to determine who should give 
notice of claim. It may be that a period long enough to cover all 
of these rights requires too long a period for examination of title. 
However, nearly all of them except ninety nine year leases will prob- 
ably be adequately protected by a period of fifty or sixty years. Fifty 
years should be ample for easements and covenants restricting use of 
property,® and is not an unduly burdensome period of examination. 
The period set should have a definite relation to the period at which 
lawyers with a reasonable amount of courage would advise their 
clients that minor defects in record title might be disregarded. The 
prime object of such legislation as this should be to substitute a 
definite period for the varying periods which lawyers may consider 
sufficient to make defects in title old enough to be disregarded. The 
period should hardly be the shortest period that lawyers might now 
deem sufficient. 

Owner in Possession. By providing that the bar does not apply 
to any action commenced by any person “in possession . . . as 
owner’’® at the time the action is commenced, the law purports to 
alleviate the harshness of its rule against one who has failed to pre- 
serve ancient title by filing the notice required by the statute. The 
language “in possession as owner” does not describe a precise legal 
concept. 

Mr. Tulane suggests the phrase relates to one who has been in 
possession as owner for ten or twenty years, either himself or by per- 
sons under whom he claims, and that the term “in possession as 
owner” includes such exercise of dominion over the property as the 
payment of taxes in the case of vacant property. We seriously doubt 
that this is sufficient to constitute possession. Certainly it would not 
be sufficient to prevent a squatter from coming upon the land and, if 
the owner is an absentee, it would not prevent the squatter from 





_ * Clark, 27 A.B.A. Jnl. 737 suggests a limitation upon land restriction to a 
period as short as thirty years. See also Wis. Strat. (1941) $230.46 (limiting such 
restrictions) . 

* Wis. Srar. (1941) §330.15 (5). 
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transferring his possession by decd. If the squatter’s deed is the 
only instrument in the last thirty years affecting the title to the 
property, a purchaser for value from the squatter’s vendee in posses- 
sion would certainly be entitled to the protection of the statute against 
the true owner. He would hardly be'compelled to examine the tax 
payments in recent years to determine who had made them. Indeed 
there would be nothing of record having any such validity as to put 
him on inquiry as to the rights of the true owner. He would be a 
bona fide purchaser dealing with a person in possession’ and a, pur- 
chaser for value,® and the fact that the true owner has been in pos- 
session within the past ten or twenty years and has paid taxes will be 
of no avail. 

It has also been suggested that a lessor is one in possession as 
owner. Suppose, however, that A has been in possession of an 
office building as lessee under a 99 year lease for more than thirty 
years and within that period has procured a third person to make a 
conveyance to him by a deed which has been duly recorded. If he 
sells the fee to B and profers an abstract showing the deed to him 
and no other conveyance, B would be protected against the true 
owner and either his possession by virtue of his tenant’s possession 
would be of no avail, or the act fails to protect purchasers whom it 
purports to protect. 

Some Record Evidence. The clause “unless within such thirty 
year period there has been recorded some record evidence of the 
existence of such claim’”® has been properly seized upon by supporters 
of the law as the basis for the preservation of ancient easements. It 
has been suggested, and we believe correctly, that as a practical mat- 
ter easements and restrictions and other rights are not barred if a 
conveyance recorded within the thirty year period is made expressly 
subject to such easements or other rights. The same reasoning would 
appear to us to apply in the case of long term mortgages and re- 
mainders and reversions after long tenancies mentioned in later re- 
corded instruments. However, it is proper to observe that this 
provision affords no protection where there are no conveyances within 
the thirty year period, and it does not afford protection against the 
unscrupulous people who might deliberately omit references in deeds 
to such rights in order to defeat the true owner. Recording acts are 
designed to protect against unscrupulous people. An act which gives 





" Ibid., subsec. (4). 
* Ibid., subsec. (1). 
* Ibid., subsec. (4). 
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protection only against those who adhere to ethical principles is not 
of very much value. The expectation that difficulties of this nature 
will not arise frequently may be correct, but the infrequency of such 
incidents will be small comfort to those who are victimized by the 
few persons who take advantage of the defects of the law. 


Transactions More than Thirty Years Old—Adverse Possession 
or Use. The act applies not only to recorded and unrecorded con- 
veyances but to transactions relating to titles. Questions at once 
arise as to what constitutes a transaction for the purposes of the 
statute. Most claims or titles not acquired by conveyance are acquired 
by adverse user or possession. Such adverse user or possession in 
order to ripen into an enforceable right must continue for periods 
from six to forty years according to the particular circumstances in- 
volved. In such cases what is the transaction upon which title or a 
claim is founded? Does adverse possession or user for a period of 
years constitute a single transaction or may it consist of many tran- 
sactions ? : 


It is at least arguable that one of the transactions upon which 
adverse user or possession is based is the commencement of the ad- 
verse user or possession. In the case of many easements the initial 
transactions may continue to be of importance at a time more remote 
than thirty years. If the initial user was permissive it may never 
ripen into an easement or other right. If that be shown, some other 
transaction showing the plainly adverse character of the user would 
have to be established in order to'create a right. If transactions oc- 
curred during the prescriptive period which rendered permissive a 
user which had been adverse the more recent transactions would 
control the earlier adverse use. 


This analysis strongly suggests that adverse possession or user 
is a matter of many transactions. It raises new questions. May an 
owner of lands, contesting an adverse use, show that the user was 
permissive when the original permission was given more than thirty 
years ago? May a claimant who has used ‘an easement continuously 
for more than thirty years now be defeated because of a transaction 
less than ten years ago showing that the then owner of the servient 
estate engaged in some transaction showing permission on his part 
that the user should continue? These questions throw grave doubt 
upon the theory that the transaction in the case of adverse user or 
possession is the completion of a prescriptive period of adverse user 
or possession. This matter has special significance with respect to 
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easements based upon adverse user. Such easements do not have 
the protection for sixty years afforded by subsection (5) of the 
statute. They are a very common class of rights. Many pole line 
easements along highways for telephone and electric lines and many 
flowage easements are of this character. They are not protected by 
the provision as to the rights of an owner in possession because the 
user is not in possession and they are not based upon record title. 
The law should make more definite the provision with respect to 
such rights, and it should protect other rights in lands which are in 
actual use. The fact that there is nothing of record for thirty years 
should not protect a purchaser against structures and uses which are 
visible upon the property. The recording acts do not afford any such 
protection, and legislation of this type in aid of the recording acts 
need not extend to rights in actual use. 


CONSTITUTIONALITY 


Repeal of Disability Section. A serious constitutional question 
is presented by the repeal of the section which preserved rights of 
action for persons under disability for five years beyond the removal 
of disability. The repealer, having been made outright without any 
saving clause or any clause preserving a right of action for a reason- 
able time, would seem to constitute a deprivation of property with- 
out due process. It has been suggested that the extension of the 
period of limitations for persons under disability was a privilege 
granted by statute and therefore subject to be removed in like man- 
ner. This argument is hardly sufficient because limitations of ac- 
tions originate in statute and not in common law. The repeal there- 
fore creates a new limitation without affording any reasonable time 
to preserve the rights outlawed by it. If the repealer is invalid, there 
is some doubt as to whether the statute will be operative to bar per- 
sons under disability, and examiners of title might not be safe in con- 
fining their examination to the thirty year period. It should be 
noted, however, that even if the repealer is ineffective, claims of per- 





* Wis. Strat. (1939) §330.14. 

* Relyea v. Tomahawk Paper and Pulp Co., 102 Wis. 301, 305, 78 N.W. 412, 
414 (1899). “A statute which undertakes to extinguish rights of action without 
giving a reasonable time to resort to existing remedies . . but an arbitrary, 
unlawful impairment of a constitutional right.” See also ye v. Douglas County, 
92 Wis. 429, 447, 65 N.W. 482, 487 (1896) ; Falkner v. Dormon, 7 Wis. 388 (1858) ; 
rae Vv. Boston, 197 Mass. 178, 83 N.E. 402; 34 Am. Jur. 29 (and cases cited 
n. 21 
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sons not sui juris founded upon an instrument over thirty years old 
may nevertheless be barred under Section 330.15.” 

Validity of Section 330.15. The law under discussion is not a 
statute of limitations because the period prescribed does not com- 
mence to run when a cause of action accrues. A person’s rights 
might be barred before he has any cause of action. This might easily 
happen in a case of trust indentures or mortgages securing instru- 
ments not due for more than thirty years, ninety nine year leases, 
remainders after certain life estates, and in a variety of other situa- 
tions which need not be enumerated. 

Supporters of the Act have compared it to acts limiting claims 
based upon judgement liens, chattel mortgages, and mechanic’s liens, 
and providing methods by which they may be renewed. It must be 
observed, however, that a judgment creditor has a present cause of 
action upon his judgment, and a mechanic lien claimant has a present 
cause of action upon his lien claim, and a chattel mortgage under the 
forms of chattel mortgage in common use has a cause of action to 
enforce his lien at any time that he feels insecure. 


Serious question may be raised as to the constitutionality of Chap- 
ter 293 as to those rights which it would operate to destroy before 
any cause of action has accrued. The test of constitutionality of 
statutes of limitation is the reasonableness of time afforded for bring- 
ing an action after the cause of action has accrued. 

There is another possibility with respect to the claims of persons 
whose causes of action have been postponed for one reason or another 
for more than thirty years. This relates to the use in the statute of 
the term “transaction more than thirty years old.” The event which 
might give rise to a cause of action is referred to in our pleading 
statutes as a “transaction.” The expiration of a ninety-nine year 
lease and the failure of the tenant to yield up the premises as such 
expiration might at that time constitute a “transaction.” So also the 
default in a long term mortgage after it had run for thirty years might 
be considered to be a “transaction ;” similarly, the death of a life 
tenant after more than thirty years might be so considered if “tran- 
saction” is considered as meaning an event giving rise to ai cause of 
action or a claim. It is obvious that this sort of construction would 
in a large measure defeat the purpose of the act, but the construc- 





™ Wis. Srat. (1941) §330.15(4) “. . . whether such claims are asserted by a 
person sué juris or under disability. . . .” 
* See n. 11 supra. 
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tion might be indulged in if the court is given the choice between 
such construction and declaring the act unconstitutional.’ 


CONCLUSION 


Notwithstanding the criticisms made, this legislation is definitely 
a step in the right direction. It is also clear that the law becomes 
effective at too early a date to make the desired changes before that 
time. The law is on the books, and the lawyers and the property 
owners whom they represent will have to deal with it as a practical 
and not as a theoretical proposition. The constitutional questions will 
perhaps need to be settled or resolved by corrective legislation ‘before 
the act will successfully serve its purpose of reducing the period of 
title examination materially. A considerable flood of notices or old 
chains of title may be expected because of the doubt as to what is 
record title for not more than thirty years and because of hesitancy 
of lawyers to pass chains of title consisting only of a recent convey- 
ance or a recently filed notice of claim without any conveyance of 
record within the past thirty years. It is to be hoped that these drags 
upon the proper functioning of the act may in large measure be 
eliminated by early amendments. Such amendments should restore 
ancient chains of title having unblemished continuity for more than 
thirty years, or perhaps better fifty years, to their former vigor and 
dignity. They should clarify the doubtful terms which have been 
discussed, and they should eliminate the constitutional difficulties by 
proper safeguards. 

Ractp E. Axtey 





*34 Am. Jur. 45. “The fundamental principle of constitutional law that 
whenever an act of the legislature can be so construed and applied so as to avoid 
conflict with the Constitution, such construction will be adopted by the courts,” 
applies to statutes of limitations. 














ABSENTEE’S Property ACT 


In an attempt to solve some of the problems arising when a per- 
son disappears leaving property, the legislature enacted a uniform 
“Act providing for the disposition of property of absentees unheard 
of for a certain period of years.” The statute is particularly timely, 
because in war time the possibilities of persons being absent for ex- 
tended periods, with their fate uncertain, are greatly increased. The 
uncertainty of the absentee’s fate creates four major types of prob- 
lems: (1) The administration and distribution of estates ;? (2) the 
right of a beneficiary to the proceeds of a life insurance policy ;. (3) 
the rights of reversioners and remaindermen; and (4) the questions 
pertaining to marriage status. Only the first and the second of 
these problems are dealt with by the present act. Prior to the statute 
any disposition of an absentee’s estate based upon an adjudication of 
his death was held entirely void if he should return. The legislature, 





*Laws of 1941, c. 81, Wis. Srat. (1941) §§268.22—.34 is substantially 
identical with the Uniform Act of the National Conference of Commissioners 
on Uniform State Laws. Since 1932 four tentative drafts were submitted by the 
special committee to the National Conference until the “Uniform absence as 
evidence of death and absentee’s property act” was finally approved by the 
Conference in 1938 and reported to the House of Delegates of the American Bar 
Association, which, after minor changes, accepted the draft in 1939. 

The chairman of the Committee on Uniform Presumption of Death Acts was 
Mr. Harry P. Lawther, Dallas, Texas. Dean John H. Wigmore and Mr. Willard 
B. Luther, Boston, Mass., were the most active members of the committee. The 
writer gratefully acknowledges the generous assistance of these men who made 
available their committee notes and other unprinted material. The four drafts 
are contained in the “Handbook of the National Conference of Commissioners on 
Uniform State Laws and Proceedings.” Copies of the stenographic protocols of 
the committee, subsequently cited as “Protocols”, and other unprinted materials, 
are available in the law library of the University of Wisconsin. 

? Entirely independent of the work of the Commissioners on Uniform Laws, 
the State Bar Association of Wisconsin attempted to meet this special difficulty 
by recommending the adoption of a bill “Administering estates of absentees or 
missing persons.” The proposed bill provided that the county court appoint an 
administrator and a trustee for the estate upon due proof that the missing person 
had not been heard from for a period of at least seven consecutive years. If the 
absentee should make no claim to his property within the next three years from 
the date of the order staying proceedings, he was to be absolutely barred and 
the estate distributed as if he were dead. Notice of the proceedings was to be 
given by publication for three successive weeks in a newspaper. In the last 
section the bill expressly stated that the absentee should have no cause of action 
against the administrator or trustee who discharged his duty faithfully. The bill 
with introductory remarks of the Committee on Amendment of Law is printed 
in the Proceedings of the State Bar Association of Wisconsin (Annaul Con- 
ference at Lawsonia) June 1940 at page 172 et seq. 

* Guardianship of Reeve, 176 Wis. 579, 186 N.W. 736 (1922). 
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by adopting the uniform act with only minor changes,* has attempted 
a practical solution of that problem and has partially resolved the 
difficulties in connection with insurance policies. 

Appointment of receiver and distribution—A principal feature 
of the new statute is the provision for the appointment of a receiver® 
to take possession of the absentee’s property upon the application to 
the circuit court of the county of the absentee’s domicile® by any 
interested person who shows the necessity for a receiver.’ Upon 
hearing, the court makes an express finding of disappearance and 
absence as of a certain date and appoints a receiver authorizing him 
to take possession of the property, pay the absentee’s debts, bring 
and defend suits, pay insurance premiums, pay over the proceeds or 
income of the property to the support of the absentee’s dependents 
and to sell or mortgage the real estate if the personal property should 
not be sufficient. The proceedings authorizing any such sale of real 
estate should be properly recorded in the county where such property 
is located to give the purchaser the protection of the recording act. 

If, during receivership, satisfactory evidence of the absentee’s 
death is presented, the court may make a final finding decreeing that 
the absentee is dead. Upon such finding, the decree and a transcript 
of the receivership proceedings are to be certified to the probate 
court, and it must administer the estate in the same manner as any 
other estate of a decedent.® If satisfactory evidence of the absentee’s 





*Section one of the uniform act was omitted and Wis. Srar. (1941) 
§268.30(5) has been added. Wisconsin is the first state to. have adopted the 
uniform act. 

‘Other states providing for the appointment of receivers for absentees’ 
property are: Araska Comp. Srart. (1933) $4522; Carory’s Stat. or Ky. (1936) 
$3902a; Mass. Gen. Laws (1932) c. 200; Mice. Comp. Laws (1929) §15606; 
N.Y. Surr. Cr. Acr §126; Onto Gen. Cope Ann. (1926) §$11028; Pa. Srart. 
(1936) §1091; Wasuincton, D.C. 49 Srar. 111 (1935). Some of these statutes 
require the lapse of a certain time before a receiver may be appointed. The 
longest period is one year in Kentucky and Pennsylvania. 

*Wis. Stat. (1941) §268.23(1). Appointment of a receiver must be in the 
county of absentee’s domicile, but his place of residence is decisive on the ques- 
tion of his absence. See Protocols 1937 p. 10 et. seq. The possible difference 
between residence and domicile is indicated in Kempster v. Milwaukee, 97 Wis. 
343, 347, 72 N.W. 743, 744, 745 (1890): “A person can have only one domicile 
at one time. . . . Residence at a place for any length of time, however short, 
with the concurring intention of permanently residing at such place renders such 
place . . . the person’s domicile. . . .” 

*A permanent receiver can only be appointed after a showing of diligent 
inquiry for the absentee. However, a temporary receiver can be appointed upon 
filing application for a permanent receiver and showing need for quick action. 
Wis. Star. (1941) §$268.23(3). 

*Wis. Srat. (1941) §268.23(2). 

* Many of the commissioners on Uniform State Laws considered the transfer 
a needless step, but Commissioner George E. Beers urged the provision because 
of the greater facilities the probate court has for settling estates. 
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death cannot be presented, the court may, after the lapse of five years 
from the date of its original finding of disappearance and absence 
and after having taken “further evidence,” make a final finding and 
declare that the absentee’s interest in his property has completely 
ceased by reason of his failure to appear and make claim.’ The 
statute is deficient at this point in that it is silent as to the nature of 
the “further evidence” to be taken. If the statute is constitutional,” 
a final finding of either death or absence bars the absentee’s claim to 
his property and permits distribution of the property to those who 
would take under the intestate laws or by will, if one exists. 

Since the date at which questions of heirship, next of kin, or bene- 
ficiaries under a will are to be answered may be important, it is 
regrettable that the act does not satisfactorily meet the problem. The 
distribution is to be made as of the date determined by the court in 
its final finding. There is no indication what is to influence the 
court’s determination of such a date when the final finding is not 
based upon a finding of death. It is submitted that the procedure 
would be more workable if some ascertainable date, for instance five 
years after the appointment of the receiver or the time of final find- 
ing and decree, had been provided as the time at which the distribu- 
tion is determined.” 


Presumption of death—By omitting section one of the uniform 
act!* which abolished the presumption of death after seven years un- 
explained absence, Wisconsin undoubtedly has preserved the pre- 
sumption. The rule that after the lapse of seven years without tid- 
ings the court must, if no further evidence is introduced, proceed on 
the presumption of the absentee’s death without submitting the ques- 





* Wis. Srat. (1941) §268.26(2). 

* Wis. Srat. (1941) §268.27. The validity of this provision will be discussed 
in the body of the note, infra. 

* Wis. Strat. (1941) §268.29. 

** Mass. Gen. Laws (1932) c. 200, §11 provides that the property be dis- 
tributed to those who would take at the end of 14 years from the time of 
disappearance. 

“Section 1 of the Uniform Act: “(1) Death not to be presumed from mere 
absence. In any proceeding under this act where the death of a person and the 
date thereof, or either, is in issue the fact that he has been absent from his place 
of residence, unheard of for seven years or for any other period, creates no 
presumption requiring the court or the jury to find that he is now deceased. The 
issue shall go to the court or jury as one of fact to be determined upon the 
evidence. (2) Expesure to specific peril to be considered in every case. If during 
such absence the person has been exposed to a specific peril of death, this fact 
shall be considered by the court; or if there be a jury, shall be sufficient evidence 
for submission to the jury.” 
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tion to the jury’® was originally so rigidly applied in Wisconsin that 
the presumption could not be rebutted even by proof that the absentee 
was a fugitive from justice.* It has since been decided, however, 
that explanatory circumstances, such as a family quarrel immediately 
preceding disappearance,!’ create a jury question even after absence 
for seven years. The commissioners on uniform state law abolished 
the presumption in view of Wigmore’s vehement criticism’® of it 
even in the more tempered form. 

In many cases the retention of the seven year presumption in 
Wisconsin will be of little consequence, for a finding of death is no 
longer essential to wind up an absentee’s affairs. Under the statute, 
his estate can be settled upon the proper finding by the court five 
years after the appointment of a receiver. However if no receiver has 
been appointed for some years after disappearance, or if some prob- 
lem not covered by the statute arises, the presumption may still be of 
importance in Wisconsin. Since reliance on the presumption with- 
out following the statutory procedure cannot give the parties con- 
cerned the protection afforded by the statute, it is advisable in all 
cases where any property is involved to have a receiver appointed 
soon after disappearance. 


Effect on insurance claims.—A more debatable problem is whether 
the presumption can still be of aid to beneficiaries of insurance poli- 
cies. In the past, the beneficiary of an absentee was often faced with 





* Wisconsin is among the 21 states which have no statute on the subject but 
recognize the seven year presumption of the common law. Ewing v. Metropolitan 
Life Insurance Co., 191 Wis. 299, 210 N.W. 819 (1926); Wis. Tel. Co. v. Wis. 
M. and F. Insurance Co., 105 Wis. 464, 81 N.W. 642 (1900) ; Whitely v. Equitable 
Life Assurance Soc., 72 Wis. 177, 39 N.W. 369 (1888). 

*It was stated in the Ewing case, ibid at 300, 210 N.W. at 819, 820, “It is 
not necessary that the reasons for leaving home should be unexplained in order 
to raise the presumption of death. ... It has been held that the presumption of 
death arising from an absence of seven years without being heard from is not 
rebutted by proof that the absentee was a fugitive from justice. Only proof that 
he was alive within the period will rebut it.” 

“Hansen v. Central verein Der Gegenseitigen Unterstiitzungsgesellschaft 
Germania, 198 Wis. 140, 223 N.W. 571 (1929) (The absentee had deserted his 
family and he was under sentence for abandonment as the result of a prosecution 
instituted by his own family.) Egger v. Northwestern Mutual Life Insurance 
Co. 203 Wis. 329, 336, 234 N.W. 328, 330 (1930): “While the court may direct 
a verdict establishing the death of the absent one where the circumstances are 
unambiguous, where the circumstances under which one leaves his home are 
ambiguous and cast doubt upon the probability of his communicating with his 
family even though he be alive, it must in nearly all instances give rise to a 
question of fact to be determined by the jury.” 

*9 Wigmore, Evidence (3rd ed. 1940) §2531(b): “In short, the seven-years- 
absence-unheard-from rule is arbitrary, unpractical, anacronistic, and obstructive. 
The circumstances of each case should be the basis for decision, and there should 
be no fixed or uniform rule.” 
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a clause requiring that suit be brought within one year after the 
death of the insured. The burden of establishing the time of death 
within a year prior to bringing suit was nearly insuperable when 
the beneficiary had to rely upon a number of years of unexplained 
absence to establish death.1® To eliminate this difficulty, the statute 
provides : 


When any policy . . . contains a provision requiring a bene- 
ficiary to bring suit . . . within one year or other period after 
death of the insured, and . . . absence .. . is relied upon... as 
evidence of the death, the action may be begun, notwithstanding 
such provision, . . . at any time within the statutory period of 
limitations for actions on contracts in writing [6 years] dating 
from the date of giving of written notice of such absence to the 
insurer, which notice shall be given within one year from the date 
when the beneficiary last heard of the absent insured. If such 
notice is not given, then the statutory period runs from the time 
when the absent person was last heard of by the beneficiary.”° 


If the section is intended to define generally the point at which 
limitations begin to run against beneficiaries relying upon absence 
as evidence of death, the seven year presumption will, for all practi- 
cal purposes, be unavailing. Claimants will be barred by limita- 
tions before seven years can elapse.” If, however, the section only ap- 
plies when a “policy . . . contains a provision requiring a beneficiary 
to bring suit . . . within one year . . .” the common law will still apply 
to determine when limitations begin to run against claimants under 
all policies without such a clause. While there are no Wisconsin 





* The Wisconsin court was quite willing to fix the date of death of the 
absentee on the day of his disappearance where in reality the disappearance had 
remained unexplained. In Delaney v. Metropolitan Life Insurance Co., 216 Wis. 
265, 269, 257 N.W. 140, 142, (1934), the court declared: “It seems to us that in 
view of the fixed character of insured’s habits and daily routine, as well as the 
absence of any motive for disappearance or absconding, the sudden and complete 
break in this routine will reasonably support the inference that he died upon the 
date of his disappearance. . . .” Similarly in Dobelin v. Ladies of Maccabees, 
171 Wis. 54, 174 N.W. 897, (1920) the court found death on the date of dis- 
appearance on rather flimsy evidence. 

Wis. Stat. (1941) §268.22(2). The time when the absent person was last 
heard of by the beneficiary need not, of course, be the time when he was last 
heard of or the time of disappearance. The provision has been criticized as 
placing “the question of the beginning of the statute of limitations entirely under 
the control of the beneficiary.” Protocols 1938 p. 6. On the other hand a literal 
interpretation of the clause makes it possible that limitations will begin to run 
long I before actual disappearance. 

the seven year period of the presumption of death runs from the 
moment of the absentee’s disappearance and not from the time when the bene- 
ficiary last heard of the absentee, which under special circumstances may be 
later, there is a slight possibility that the beneficiary can use the presumption 
of death before being barred by the statute of limitations. 
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decisions on the point, the majority rule holds that, where the pre- 
sumption of death is relied upon, the statute of limitations is sus- 
pended until the termination of the seven year period.”” 


It would seem fairly certain that the framers of the uniform law 
did not intend the latter result, because: (1) having abolished all 
presumptions of death after arbitrary periods, it would be impossible 
to apply the common law rule that limitations begin to run after 
such period; (2) it is improbable that a distinction between policies 
with “short limitations” clauses and other policies was intended. On 
the contrary the effort seems to have been to deprive such clauses of 
any force; (3) the statutory wording “action may be begun nof- 
withstanding such provision” indicates that a fortiori the section 
applies where there is no such provision; (4) the spirit and tenor of 
the entire act is to shorten the period of time within which questions 
concerning the fate of the absentee are to be settled. 

The section under discussion, 268.22(2), however, begins with 
the clause, “when any policy contains a provision ....” A strict con- 
struction of this language, in view of the derogation rule, would re- 
sult in application of this section only to those policies containing a 
“short limitations” provision. As to other policies, the common law 
rule that limitations are suspended during the running of the seven 
year period might be applied in Wisconsin where the seven year pre- 
sumption is retained. The ambiguity results from omitting one sec- 
tion of an entire statute without considering the effect of so doing 
On its other provisions. 


The statute also declares invalid clauses which purport to limit 
the use and effect of absence as evidence of death.2* As such clauses 
in policies or by-laws were given little effect by Wisconsin courts 





* Another statement of the same result is that no cause of action arises until 
the expiration of the seven years. Behlmer v. Grand Lodge Ancient Order of 
United Workmen, 109 Minn. 305, 123 N.W. 1071 (1909) ; Benjamin v. District 
Grand Lodge, 171 Cal. 260, 172 Pac. 731 (1915); Warner v. Modern Woodmen, 
124 Wash. 252, 214 Pac. 161 (1923). Cf. Price v. Life Insurance Co. of Va., 
173 S.C. 407, 176 S.E. 312 (1934). See Comments (1928) 1 Tex. L. Rev. 642; 
(1939) 14 Wasz. L. Rev. 319. 

* Some insurers, especially fraternal societies, went so far in their efforts to 
defeat the presumption as to provide in a special clause that evidence of seven 
years’ absence should not give rise to liability at all or that presentation of 
a death certificate should be a condition precedent to the settling of the claim. 
Vance, InsuRANCE (2d ed. 1931) p. 253. Other clauses required a longer period 
for raising the presumption. Insurance companies claim the purpose of such 
Provisions is to prevent fraud by intentional absence until beneficiaries collect 
the face of the policy after establishing death with the aid of the presumption. 
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even in the absence of any statutory declaration,™ the act does not 
materially change Wisconsin law. It is possible that Wisconsin will 
encounter some constitutional objections if the provision invalidating 
such clauses is applied to policies of companies incorporated in states 
which give effect to them.*® 

Section 268.30 more affirmatively deals with the life insurance 
problem by providing that the court may direct payment of the 
amount of the policy to the beneficiary if the claim is uncontested by 
the insurer. Such payment can be ordered and is in full discharge 
of all contractural liability®® only at the time of distribution based 
upon a final finding and decree that the absentee is barred by reason 
of his failure to appear, not upon distribution after a final finding of 
death. If the claim is contested by the insurer, the issue of death, as 
well as other issues arising under the policy, is submitted to a jury 
if one is called for. When such proceeding does not result in a 
finding that the absentee is deceased, the beneficiary may request pay- 
ment of the surrender value, if any, and the receiver’s receipt for 
such payment shall release the insurer from all claims under the 
policy. This sum is to be paid to the beneficiary if he survives the 
insured, otherwise it will go to the estate of the absentee. Since the 





™* Sweet v. Modern Workmen, 169 Wis. 462, 466, 172 N.W. 143 (1919). 
Here the by-law was enacted after the issuance of the policy, the insured having 
agreed to be bound by all subsequent by-laws. The reason given for holding it 
ineffective was that such a clause should not be construed as giving the insurer 
the right, after the issuance of the policy, to unreasonably modify obligations 
already entered into. Even if the by-law had been in existence at the time of the 
making of the policy, the decision probably would have been the same because 
the clause amounts to an attempt to impose a rule of evidence on the court. 
See McCormick v. Woodmen of the World, 57 Cal. App. 568, 207 Pac. 943 (1922); 
Fleming v. Merchants’ Life Insurance Co., 193 Iowa 1164, 180 N.W. 202 (1920); 
Modern Woodmen of America v. Michelin, 101 Okla. 217, 225 Pac. 163 (1924). 

** Jurisdictions holding such clauses valid are a minority: Porter v. Home 
Friendly Soc., 114 Ga. 937, 41 S.E. 45 (1902); Steen v. Modern Woodmen of 
America, 296 Ill. 104, 129 N.E. 546 (1920) ; Kopacka v. Roman and Greek Sokol, 
14 N.J. Misc. 580, 186 Atl. 56 (1936); McGovern v. Brotherhood of Locomotive 
Firemen and Engineers, 31 Ohio C.C. Rep. 243 (1909); Mays v. Sovereign 
Camp, Woodmen of the World, 151 Tenn. 604, 271 S.W. 34 (1925). 

Despite the small number of states following the minority rule, it may be of 
importance to the Wisconsin court in view of the holding of the U.S. Supreme 
Court in Modern Woodmen of America v. Mixer, 267 U.S. 544 (1925), that 
where such a clause is valid in the state of the insurer’s incorporation, every 
other state must give it effect under the full faith and credit clause even though 
the policy was not issued in the state of incorporation. The case, it is submitted, 
is unsound and may be overruled if occasion arises. 

*To make this clear, the Wisconsin legislature added §268.30(5) to the 
uniform act: “Payment by an insurer hereunder shall be in full discharge of all 
contractual liability. No action shall be brought by an absentee to recover any 
portion of the proceeds, or any other benefits or values, arising out of contracts 
of life insurance issued upon his life, after any distribution of such property 
persuant to this section.” 
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payment presupposes inability to establish the insured’s death, it 
would seem impossible to say that the beneficiary has survived the 
insured. Again, the statute should provide for payment to the bene- 
ficiary if alive at some ascertainable time such as the time of the final 
finding and judgment barring the absentee, or the time of distribu- 
tion. 


Constitutionality of barring absentee’s right—It is well settled 
that where the estate of a person actually alive, but declared to be dead 
has been administered through the probate court, the letters of ad- 
ministration are void. In Guardianship of Reeve,?" the Wisconsin 
court states: “. . . unexplained absence for over seven years which 
in the law of evidence raises a presumption of death, is of no effect 
to give validity to administration proceedings where predicated upon 
such unexplained absence, the person being alive.” Two reasons are 
given for such a result. First, it is said that the death of the indivi- 
dual, for whom administration proceedings are initiated, is an essen- 
tial element of jurisdiction in the probate court.2* The second rea- 
son stated is that to dispose of a man’s property in an action to 
which he was not a party and of which he had no notice is a denial 
of due process of law.”® 

The consequences of the invalidity of the probate proceedings 
are: (1) personal liability of the administrator for property which 
came into his hands from the absentee’s estate ;8° (2) the possible 
liability of the debtor to pay a second time to the absentee although 
he has paid the administrator ;*1 and (3) the right of the returning 
absentee to recover any real estate which the administrator has dis- 
posed of.8? Where recovery has been had on an insurance policy on 
the absentee’s life and he thereafter returns, the same logic would 
give the insurer an action against the beneficiary either on the 
grounds of fraud*4 or on the grounds of money paid under a mis- 
take of fact. Where, however, part of the insurance sum has been 
paid to the beneficiary as settlement of a controversial issue in the 





7176 Wis. 579, 186 N.W. 736 (1922); See also Will of Rice, 150 Wis. 401, 
136 N.W. 956, 137 N.W. 778 (1912); Melia v. Simmons, 45 Wis. 334 (1878). 

*In Barlass v. Barlass, 143 Wis. 497, 498, 128 N.W. 58, 59 (1910) the court 
declares that death, as well as domicile at the time of the death, is a fact necessary 
to the jurisdiction of a probate court. 

* Eddy v. Eddy, 302 Ill. 446, 134 N.E. 801 (1922). 

” Beckwith v. Bates, 228 Mich. 400, 200 N.W. 151 (1924). 

™ Devlin v. Commonwealth, 101 Pa. 273 (1882). 

™ Melia v. Simmons, 45 Wis. 334 (1878). 
' * Warren v. Order of Railway Conductors, 199 Mo. App. 200, 201 S.W. 368 
1918). 











288 WISCONSIN LAW REVIEW [Vol. 1942 


nature of a compromise, no recovery will be allowed because of the 
sudden reappearance of the absentee.** The new act purports to 
put an end to all ‘the suits which usually followed the reappearance 
of an absentee by barring him from bringing any action to recover 
any portion of his property after the final finding of the court.*° It 
should be noted that it is the final finding which purports to bar him 
and not the probate proceedings. 


If the statute is invoked to bar a returning absentee, its validity 
might be challenged in the courts. In Scott v. McNeal,* the U. S. 
Supreme Court reversed a decision of the Washington Supreme 
Court giving conclusive effect to the action of a Washington probate 
court decreeing the distribution of the estate of a person absent for 
over seven years, but not in fact dead. From this case many con- 
cluded that every distribution of an absentee’s property would be 
unconstitutional if the absentee were in fact alive.** This interpre- 
tation, which gave rise to a thorough study of the problem of con- 
stitutionality by the Commission on Uniform State Laws,3* seems 
to be incorrect in view of a later case in which Justice White disposed 
of the Scott case as follows: “That the opinion . . . was not intended 
to and did not imply that the states were wholly devoid of power to 
endow their courts with jurisdiction under proper conditions to ad- 
minister upon the estates of absentees, even though they might be 
alive, by special and appropriate proceedings applicable to that condi- 
tion as distinct from the general power to administer the estates of 
deceased persons is conclusively shown by the opinion in Scott v. 
McNeal.”8® 


The Wisconsin Supreme Court expressly approved this interpre- 
tation of the Scott case by declaring: “The distinction between such 
attempted administration proceedings, absolutely void because the 
individual whose estate is attempted to be administered is alive, and 
the statutory proceedings provided for in Pennsylvania under the 





“Sears v. Grand Lodge, 163 N.Y. 374, 57 N.E. 618 (1900). There is also 
authority denying the insurer the right to require repayment in all events: New 
York Life Ins. Co. v. Chittender, 134 Iowa 613, 112 N.W. 96 (1907). 

* Wis. Stat. (1941) §§268.27, 268.30(5). The statute protects not only pur- 
chasers for value, but any persons to whom property is distributed. 

"154 U.S. 34 (1894). 

* Those who so interpret the case claim that the heart of the decision is 
found in the language quoted with approval at p. 50 of the opinion: 

“Such a statutory declaration of estoppel by a judgment to which he is neither 
party nor privy, which has the immediate effect of divesting him of his property, 
is a direct violation of this constitutional guarantee. [due process]” 
™See Commissioner Luther in Protocols 1938, p. 24 et. seq. 

* Cunnius v. Reading School District, 198 U.S. 458, 473 (1905). 
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police power, whereby the property of ‘absentees is conserved and in 
some measure distributed, is clearly pointed out in Cunnius v. Read- 
ing School District.”* The Scott case is further qualified if not 
tacitly overruled by Blinn v. Nelson ** upholding a Massachusetts 
statute barring the absentee after fourteen years.42 The elements 
of notice coupled with the reasonableness of the policy behind the 
special statute of limitations in the Massachusetts act were held to 
adequately meet the requirements of due process. The Wisconsin 
statute similarly provides for notice by publication*® and is framed 
as a special statute of limitations.‘ However, it appears that the 
notice must be given only before hearing for appointment of a re- 
ceiver and need not be given again prior to the final finding and 
judgment. Moreover, the absentee is apparently barred by either 
a final finding that he is dead, or a final finding after the lapse of 
five years. If this interpretation is correct, and Section 268.28 in- 
dicates quite clearly that the two procedures are in the alternative, no 
particular period of time is required to elapse before the absentee 
may be barred by a finding under the statute that he is deceased. 
Nevertheless it seems clear that the Blinn case is based neither 
upon the presence of technical notice, which is bound to give little 
practical protection, nor upon the fact that the statute was framed as 
a statute of limitations. The question is simply whether the legisla- 
tion meets the usual due process test; i.e. whether the procedure is 





“ Guardianship of Reeve, 176 Wis. 579, 186 N.W. 736 (1922). 

“222 U.S. 1 (1911), affirming the decision of the Mass. Supreme Court, 
197 Mass. 279, 83 N.E. 889 (1910). 

“ Mass. Gen. Laws (1932), c. 200 allows an application to a probate court 
for a receiver at any time when an absentee’s whereabouts are unknown. 
property is seized by the sheriff as part of the original proceedings. The receiver, 
when appointed, may take possession of later discovered property without the 
intervention of the sheriff. If within fourteen years from the date of disappear- 
apce the absentee turns up, he may recover his property. If he does not, after 
further notice, the property may be distributed among those entitled to it without 
giving bond and the absentee is completely barred from recovering it. It is 
pessible under the statute to bar one who has been absent for 14 years within 
one year from the time he became entitled to the property. The Blinn case, ibid., 
held that such a provision was not in violation of the due process clause. 

“Wis. Stat. (1941) §268.24: The absentee shall be served by publication 
once a week for four successive weeks in a newspaper of general circulation in the 
county of the absentee’s domicile prior to the hearing for appointment of a 
receiver. Such notice was held legally sufficient to sustain the validity of similar 
statutes in Cunnius v. Reading School District, 198 U.S. 458 (1905); Blinn v. 
Nelson, 222 U.S. 1 (1911); N.Y. Life Ins. Co. v. Chittender, 134 Iowa 613, 112 
N.W. 96 (1907) ; Adams v. Adams, 211 Mass. 198, 97 N.E. 982 (1912); Waltz v. 
Dawson, 235 Mich. 344, 209 N.W. 177 (1926). 

“Wis. Strat. (1941) §268.26(2). The following statutes bar the absentee’s 
claim to property after failure to appear for a designated period: Inp. Stat. ANN. 
(Burns 1933) §406; Iowa Cope (1935) §11906; Mass. Gen. Laws (1932) §200; 
Micx. Comp. Laws (1929) §15638; Was. D.C. 49 Srar. 111 (1935). 
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fair and reasonably appropriate to cope with a problem within the 
proper scope of the legislature. There can be little serious doubt 
today but that the United States Supreme Court would sustain this 
statute on due process grounds. 


In view of the additional protection provided by the establishment 
of an insurance fund from which returning absentees may be com- 
pensated,** it is probable that the Wisconsin Supreme Court will 
also sustain the act. Here again, however, the insurance protection 
is not established for the benefit of the absentee who is barred be- 
cause he was found to be deceased. Considering the anxiety of the 
Committee on Uniform Laws to protect the validity of the act,*® it 
is difficult to understand why none of the constitutional safeguards, 
notice, period of limitations, and insurance fund, are given directly 
to the proceeding by which the absentee is barred as a result of a 
finding that he is deceased. It is that part of the statute which, after 
all, is most squarely within the condemnation of the Scott case, if 
that case has any efficacy today. 


Problems omitted from the staiute——Provisions dealing with the 
problems of life tenant—remainderman and the remarriage of the 
spouse of the absentee were omitted from the final draft of the uni- 
form act. The first draft contained a provision that after the entry 
of a decree declaring the absent party to be presumed to be dead, the 
party applying for it might remarry and such second marriage would 
not constitute the offense of bigamy.** It further provided that after 
three years since cohabitation under the prior marriage the presump- 
tion should be for the validity of the second marriage. The later 





“Five percent of the total property remaining at the time of distribution is 
to be turned over to a state insurance fund from which upon reappearance an 
absentee shall be reimbursed by an amount which appears fair to the court. 
Wis. Stat. (1941) §§268.28(2)(b), 268.31. No indication is given of how “fair” 
compensation shall be determined by the court. This idea, suggested by Dean 
Wigmore, goes back to the principle used in the “Torrens” (title registration) 
act (Uniform Act 1916). These acts permit a title to be examined by a court 
and a certificate of title issued, upon notice against all claimants. After a period 
of limitation all claims by any other than the holder of the certificate are barred. 
In Illinois this act has been held constitutional as being consistent with due 
process. Eliason v. Wilborn, 335 Ill. 352, 167 N.E. 101 (1929); People v. Simon, 
176 Ill. 165, 52 N.E. 910 (1898). 

“The Committee on Uniform Laws states: “We have been as a committee 
so jealous of the legal doubts in this situation that we have really put up a 
three ring circus, and we think we are protected in three ways.” Protocols 1938, 
p. 24. 

“A similar provision is contained in the laws of several states: ALASKA 
Comp. Laws (1933) §4924; Arx. Dic. Star. (1921) c. 43, §2607; Dev. Rev. Cope 
(1935) §5255; Micx. Comp. Laws (1929) $1682; N.Y. Penat Law $341; Onto 
Gen. Cope Ann. (1936) $13022; Pa. Star. (1936) $611. 
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drafts entirely omitted any reference to the problem of remarriage. 
In spite of the difficulty of finding a solution for such a controversial 
issue, the problem would seem to demand legislative action. A simple 
and workable solution is suggested by the New York statute, which 
provides that upon a showing of five years’ absence and diligent 
search, marriage may be dissolved.** 


Kart DRECHSLER 





“N.Y. Dom. Rev. Law $7a. 











CorPorATIONS — STOCKHOLDER’s RicHT To INsPpEcT Books — 
Recent STaTuToRY AMENDMENT.—In Pick v. Wesbar Stamping 
Corporation' a petition for writ of mandamus was filed by a stock- 
holder of a Wisconsin corporation to command it to allow him 
to examine its books and records. Plaintiff alleged the corpora- 
tion’s refusal of his request, and defendant answered alleging that 
plaintiff owned less than two-percent of the capital stock and 
was president and general manager of a competing concern; that it 
had made available all books and records except such as would re- 
veal names of customers, prices at which merchandise was sold to 
them, sources of its raw materials, and prices at which purchased. 
The trial judge quashed the alternative writ of mandamus, holding 
that although Section 182.10 of the statutes seemed absolute on its 
face, the alleged right might be denied, since the head of a business 
directly in competition with the corporation could not possibly exer- 
cise the statutory right without seriously impairing the rights of the 
corporation. The Supreme Court reversed, holding that the statutory 
right was absolute and might be enforced by mandamus regardless of 
the stockholder’s motives. 

The principal case confirms prior interpretations of the statute to 
the effect that it gives the stockholder an absolute right to inspect 
the entire books of accounts and corporate records.? Previous deci- 
sions had established that the stockholder’s status as officer or share- 
holder of a competing corporation was not definitive of his rights,’ 
and that motives for inspection were immaterial. The court again 
rejected any possibility that mandamus would be withheld where 
purpose appeared improper,® but reiterated that while stockholder’s 
right to obtain the information was absolute, the court would not 
countenance an unlawful use of such information.* 





+238 Wis. 93, 298 N.W. 58 (1941). 

i an ex rel. McClure v. Malleable Iron Range Co., 177 Wis. 582, 187 N.W. 
6 (1922). 

*State ex rel. Mandelker v, Mandelker, 197 Wis. 518, 222 N.W. 786 (1929); 
State ex rel. Dempsey v. Werra Aluminum Foundry Co., 173 Wis. 651, 182 N.W. 
354 ea State ex rel. Bergenthal v. Bergenthal, 72 Wis. 314, 39 N.W. 566 
(1888). 

“Ibid. See also McClure v. Malleable Iron Range Co., 177 Wis. 582, 187 
N.W. 646 (1922) ; State ex rel. Quinn v. Thompson’s Malted Food Co., 160 Wis. 
671, 152 N.W. 458 (1915) ; In re Citizen’s Savings and Trust Co., 156 Wis. 277, 
145 N.W. 646 (1914). 

* Pick v. Wesbar Stamping Corp., 238 Wis. 93, 97, 298 N.W. 58, 59 (1941). 

*“While his [stockholder’s] right to the information is absolute, it does not 
follow that he can make an unlawful use thereof.” State ex rel. Dempsey v. 
Werra Aluminum Foundry Co., 173 Wis. 651, 655, 182 N.W. 354, 355 (1921); Pick 
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The Pick case furnished the direct stimulus’ for the enactment of 
an amendment to Section 182.10 of the Wisconsin Statutes to read: 
“The books of every corporation containing the stock subscriptions 
and accounts shall at all reasonable times be open to the inspection of 
the stockholder for any proper purpose ;*® 


A brief survey of the common law and statutory experience in 
other states will be helpful in determining how far the amendment 
has qualified the stockholder’s right of inspection. Since in Wiscon- 
sin the right has been based upon a statute substantially unchanged 
from 1853 to 1941,® there is no Wisconsin common law case. In 
other jurisdictions at common law the stockholder of a private cor- 
poration had the right to inspect the books of the corporation for 
proper purposes.’® A petitioner’s purpose was generally considered 
proper if it was germane to his interest as a stockholder and not 
inimical to the interests of the corporation.1 A minority of courts 
went so far as to require the stockholder’s purpose be in the interests 
of the corporation.1* The right has been denied where the purpose 





v. Wesbar Stamping Corporation, 238 Wis. 93, 96, 298 N.W. 58, 59 (1941); cf. 
Moore v. Rock Creek Oil Corp., 59 S.W. (2d) 815 (Tex. Com. App. 1933), in 
which the court held that if “he [stockholder] is actuated by corrupt or unlawful 
motives, the court will not, by the issuance of its writ of mandamus, aid him to 
consummate such corrupt and unlawful purposes;” accord: Schmidt v. Anderson, 
29 N.D. 262, 150 N.W. 871. 

™T. W. Simester, attorney representing Wesbar Stamping Corporation, ap- 
peared for bill 174S (to amend Wis. Srat. (1939) $182.10) at the hearing before 
the Committee on Judiciary. 

* Wis. Stat. (1939) §182.10 as amended by Laws of 1941, c. 292, §1. An 
equivalent change is found in similar statutes in other jurisdictions. Onto Gen. 
Copr, $§8623-8663, as amended in 1927, reads, inspection shall not be for “un- 
reasonable or improper purposes.” Under the present Idaho Statute inspection 
may be had only “for any reasonable purpose.” Compitep Laws or Coto. (1921) 
$2268, as amended in 1927, provides that the right of inspection will “be denied 
any person not making the same in good faith and for a proper purpose. og 
The California Statute (Crvm Cope §377) was amended in 1917 to deny the ‘right 
where bad faith appears. 

* Laws of 1853, c. 58. 

* Guthrie v. Harkness, 199 U.S. 148 (1905); Johnson v. Langdon, 135 Cal. 
624, 67 Pac. 1050 (1902) ; Stone v. Kellog, 165 Ill. 192, 46 N.E. 222 (1896); State 
ex rel. Boldt v. St. Cloud Milk Producer’s Ass’n, 200 Minn. 1, 273 N.W. 603 
(1937) ; State v. Pacific Brewing & Malting Co., 21 Wash. 451, 58 Pac. 584 (1899). 

"Winter v. Southern Securities Co., 155 Ga. 590, 118 S.E. 214 (1923); State 
ex rel. Dempsey v. Werra Aluminum Foundry Co., 173 Wis. 651, 653, 182 N.W. 
354, 355 (1921). 

“The common law rule still prevails in some jurisdictions, and in N.J. the 
statutory provision is regarded as merely declaratory of the common law. In 
Fulle v. White Metal Mfg. Co., 13 N.J. Mise. 591, 593, 180 Atl. 231 (1935), the 
court held, “petitioner must present a case which indicates not only a bona fide 
desire to safeguard the interests of all the shareholders, but a probability that 
the interests of all stockholders would be served by the prospective investigation. 
The probable benefit to the corporation does not appear.” See also Schroeck v. 
J. M. Quimby & Co., 102 N.J.L. 564, 134 Atl. 92 (1926). 
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was to use the information for (1) the gratification of idle curio- 
sity ;* (2) purposes of blackmail ;'* (3) use in a competitive busi- 
ness ;!° and (4) use in{speculation.1® On the other hand the follow- 
ing have been held to be proper purposes: (1) investigation of corpo- 
rate affairs to ascertain if properly managed ;!7 (2) ascertainment of 
value of stock ;* (3) obtaining of information for purposes of suit. 


The weight of earlier case authority placed the burden of proving 
propriety of purpose on the stockholder.2® This requirement ranged 
from a statement of purpose and some evidence of its propriety,” to 
the exacting burden of persuasion as to propriety of purpose.” 


In most American jurisdictions the right of inspection became 
statutory at an early date. While some of these statutes contained 





“ Guthrie v. Harkness, 199 U.S. 148 (1905); Stone v. Gellog, 165 Ill. 192, 46 
N.E. 222 (1896). 

* People v. Chicago City Ry. Co., 183 Ill. App. 283 (1913). Colby v. Imbrie 
& Co. Ltd., 126 Misc. 457, 214 N.Y. Supp. 53 (1926) denotes “blackmail” as 
being among the “improper or illicit” purposes. 

* People v. Consolidated Fire Alarm Co., 142 App. Div. 753, 127 N.Y. Supp. 
348 (1911); Dines v. Harris, 88 Colo. 22, 291 Pac. 1024 (1930). 

* Rock Creek Oil Corp. v. Moore, 41 S.W. (2d) 501 (Tex. Civ. App. 1931). 

** Where value of stock has greatly depreciated within a relatively short time, 
inspection by minority stockholders, to ascertain if corporate affairs have been 
properly managed, is sought for a proper purpose. Huylar v. Cragin Cattle Co., 
40 N.J.Eq. 392, 2 Atl. 274 (1885). 

* State ex rel. Brumley v. Jessup & Moore Paper Co., 1 Boyce (24 Del.) 379, 
77 Atl. 16 (1910); Dreyfuss & Son v. Benson, 239 S.W. 347 (Tex. Civ. App. 
1922). 

* Drennan v. Central Nat. Ins. Co., 200 Iowa 931, 205 N.W. 735 (1925). 
Where the information is necessary to prosecute a suit to correct corporate abuse 
the inspection is proper, but not where inspired by ulterior motives, or where 
inspection is sought in a suit brought by the corporaton against the stockholder 
as a stranger. Where in aid of prosecution or defense of private litigation to 
which the corporation is not a party the inspection is proper. 5 Fletcher Cyc. 
Corp. (Perm.Ed.) §2225. Where inspection is for the purpose of finding technical 
defects in corporate transactions to be used in bringing “strike suits” against the 
corporation, the inspection will be denied. Note (1934) 34 Cor. L. Rev. 1308. 

* Foster v. White, 86 Ala. 467, 6 So. 88 (1888), indicates that at common 
law the stockholder must allege his purpose and show why it is proper. State v. 
Jessup & Moore Paper Co., 7 Pennew (Del.) 397, 72 Atl. 1057 (1909). Schroeck 
v. J. M. Quimby & Co., 102 N.J.L. 564, 134 Atl. 92 (1926). “His motive having 
been questioned he was bound to disclose it and show that it was necessary for 
him to have the information in order to properly protect his interests in the 
corporation itself.” Henry v. Babcock & Wilcox Co., 125 App. Div. 538, 540, 
109 N.Y.Supp. 853, 854 (1908). In re Hatt, 57 Misc. 320, 108 N.Y. Supp. 468 
(1907) ; Wyoming Coal Mining Co. v. State, 15 Wyo. 97, 87 Pac. 337 (1906); 
see also Hich, Exrraorprnary Lecat Remepres (2d ed. 1884) §310; 2 SPELLING, 
EXTRAORDINARY RELIEF (1893) §1612. The English rule requiring a dispute as 
the occasion for inspection was generally disregarded in this country, Foster v. 
White, supra. 

™ Hauser v. York Water Co., 278 Pa. 387, 123 Atl. 330 (1924). 

™State ex rel. Miller v. Loft, 4 W.W. Har. (Del.) 538, 156 Atl. 170 (1931); 
See note 20 supra. 
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qualifications to guard against abuse,** most of them were simple 
statements of the right with no reference to proper purpose, not 
unlike the Wisconsin statute prior to the recent amendment. 

The right of inspection today may be assimilated to three general 
classifications : 

In a few states statutes were held to be merely declaratory of the 
common law so that proper purpose was still a requirement and stock- 
holder retained the burden, of proof.” 

In a second group of jurisdictions, the stockholder’s motive con- 
tinued to be material either because the statute required proper pur- 
pose or, more deviously, because courts held that while the statutory 
right was absolute, the writ of mandamus might be withheld where 
the petitioner's purpose was improper.*® However, the burden of 
proof on the issue of propriety of purpose was held to be on the 
corporation.”7 

A third classification consists of those states in which the courts 
have found that the statutes give stockholders an absolute right of 
inspection. Mandamus is freely granted irrespective of the stock- 
holder’s motive.* This view, of course, presents no problem as to 
burden of proof on the question of improper purpose. 

Upon the advent of a case demonstrating the abuse of the right, 
many jurisdictions falling into the third classification experienced a 





*See following statutes: Int. Bus. Corp. Act (1933) $45, requiring one who 
desires inspection to have been a stockholder for at least six months immediately 
proceeding the demand, or to be a record holder of at least five per cent of all 
the outstanding shares; Car. Crv. Cope $355, as amended by Cat. Srar. (1933) 
c. 533, §54; Inp. Gen. Corp. Act (1929) §11 (Burns’ Inn. Ann. Stat. (1933) 
Tit. 25, §§25-210) ; Mice. Gen. Corp. Act (1931) §45 (Come. Laws Mica. Supp. 
(1934) Tit. 21, c. 195, §9987) ; Munn. Bus. Corp. Act §33, Laws 1933, c. 300, §33; 
N.Y. Stock Corp. Law (Consol Laws, c. 59), $10, as amended by Laws 1933, 
‘ 641; Onto Gen. Corp. Act, §63 (Pacz’s Onto Cope, Lifetime Edition, 

8623-63). 

“Coro. Stat. (1921) $2268 provided: “. . . any stockholder . . . shall have 
the right, at all reasonable times, to inspect and examine all the books, accounts, 
and papers of the corporation. .. .” 

, a. ex rel. O'Hara v. National Biscuit Co., 69 N.J.L. 198, 54 Atl. 241 
1903). P 

* State ex rel. Costello v. Middlesex Banking Corp., 87 Conn. 483, 88 Atl. 861 
(1913). In Slay v. Polonia Pub. Co., 249 Mich. 609, 229 N.W. 434 (1930), it is 
held that under the Michigan Statute the right of inspection, however absolute 
it is if considered abstractly, is to be distinguished from the remedy of mandamus 
to enforce it, which is a discretionary writ and not one of right. 
proof on the issue of propriety of purpose was held to be on the 


"Foster v. White, 86 Ala. 467, 6 So. 88 (1888); Coale Developing Co. v. 
Kennedy, 121 Ohio St. 582, 170 N.E. 434 (1930); State ex rel. Weinberg v. 
Pacific Brewing & Malting Co., 21 Wash. 451, 58 Pac. 584 (1899). 

*See note 4 supra; BALLANTINE & Lattin, Law or Corp. (1940) p. 253; 
Jameson v. Hanawait, 67 Colo. 153, 186 Pac. 717 (1919); Venner v. Chicago 
City Ry. Co., 246 Ill. 170, 92 N.E. 643 (1910); Knox v. Coburn, 117 Me. 409, 
104 Atl. 789 (1918); Schmidt v. Anderson, 29 N.D. 262, 150 N.W. 871 (1915). 
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return toward the second position, either by judicial”® or legislative 
modification.2° By the time of the Pick case the Wisconsin court 
was definitely committed to the third view and virtually said that any 
change must come from the legislature.*4 The problem for Wis- 
consin lawyers is to ascertain how far the recent amendment has 
carried the law of Wisconsin along the lines indicated in the first and 
second classifications above. 


Obviously the amendment restores motive as a consideration in 
granting the right of inspection. Presumably the phrase “proper pur- 
pose” is used in its common law sense. But since the cases at com- 
mon law are neither in accord nor crystal clear, all that is reasonably 
certain is that the stockholder’s purpose need not be “in the interests 
of the corporation” to be proper. This is the fair inference from 
the legislature’s elimination of those words as contained in the origi- 
nal draft of the amendment.®? 

Since the amended statute makes the question of proper purpose 
relevant in proceedings to enforce the right of inspection, the ques- 
tion of burden of proof is now a vital issue. Unfortunately the legis- 
lature wholly ignored the question.** The court may conclude that 
the amendment revives the common law on burden of proof as well 
as on the substantive aspects of the right. If so, it must further 
determine whether the stockholder will be required merely to come 
forward with a statement of motive** or must bear the actual burden 
of persuasion. As already stated, both views were adhered to by differ- 
ent courts at common law. 





* White v. Manter, 109 Me. 408, 84 Atl. 890 (1913). 

*The Ohio amendment followed American Mfg. Co. v. Rosenbaum, 114 
Ohio St. 231, 151 N.E. 122 (1926), in which case there was a particularly brazen 
attempt by a stockholder to obtain information for an improper purpose. 

= 238 Wis. 93, 97, 298 N.W. 58, 59 (1941), where the court points out that 
it is up to legislature to condition the exercise of the right rather than for the 
court to withhold mandamus and thereby “thwart the legislative will.” 

“ Amendment No. 1A to bill 174S, c. 292, $1, Laws of 1941. The original 
amendment as submitted read “for any proper purpose in the interest of the 
corporation.” 

* Correspondence with members of the legislative committee handling the 
amendment to section 182.10 revealed that the question of burden of proof was 
not considered either in committee or on the floor of the legislature. 

“See note 21 supra. Under Statutes covering the right of inspection the 
weight of American authority holds the stockholder need not state his purpose 
for desiring inspection. Furst v. W. T. Rawleigh Medical Co., 282 Ill. 366, 118 
N.E. 763 (1918); Venner v. Chicago City Ry. Co., 246 Ill. 170, 92 NE. 643 
(1910) ; Becker v. Le Mars Loan & Trust Co., 217 Iowa 17, 250 N.W. 644 (1933); 
Holmes v Bishop, 75 Utah 419, 285 Pac. 1011 (1930); State ex rel. Weinberg v. 
Pacific Brewing & Malting Co., 21 Wash. 451, 58 Pac. 584 (1899). 
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On the other hand the court may conclude that the stockholder’s 
purpose is presumed proper unless the corporation proves other- 
wise.*> Here again the presumption may be used in the orthodox 
sense of merely requiring the corporation to come forward with 
some evidence of improper purpose, or the actual burden of proof 
may be placed on the corporation as in the majority of other juris- 
dictions.*¢ 

The Ohio and Colorado courts at one time held, like the Wiscon- 
sin, court, that the statutory right of inspection was absolute. After 
the legislatures of both of those states had qualified the right,®* the 
courts held that the corporation must bear the burden of proving 
improper purpose if it is to defeat the right.** It is true that the 
Colorado and Ohio amendments were phrased in the negative,®® 
making it easier to place the burden of proving improper purpose on 
the corporation. However, neither court placed any emphasis on the 
rule of construction that the burden of proof is on the party attempt- 
ing to bring the case within an exception.“ 

Today, because of judicial construction of some of the original 
“right of inspection” statutes and the interpretation of recent amend- 
ments like those of Ohio and Colorado, the majority of states fall 
into the second classification outlined above. If the Wisconsin court 
finds the burden of proof is on the corporation, the rule in this juris- 
diction will be in harmony with the majority. By regarding motive 
as relevant and yet forcing the corporation to substantiate its charges 
and bear the burden of proof on the question of propriety of pur- 
pose, a balance is struck between the one extreme of making the right 
virtually inefficacious and the other of permitting an indiscriminate 
abuse of the right. 





* Miller v. Spanogle, 275 Ill. App. 335 (1934); Clawson v. Clayton, 33 Utah 
266, 93 Pac. 729 (1908); 5 Fletcher Cyc. Corp. (Perm. Ed.) §2226, p. 614. This 
view is dominant under most state statutes. 

“Cobb v. Lagarde, 129 Ala. 488, 30 So. 326 (1900); Stone v. Kellog, 165 
Ill. 192, 46 N.E. 222 (1896) ; Miller v. Spanogle, 275 Ill. App. 335 (1934); Coale 
Developing Co. v. Kennedy, 121 Ohio St. 582, 170 N.E. 434 (1930); State ex rel. 
Weinberg v. Pacific Brewing & Malting Co., 21 Wash. 451, 58 Pac. 584 (1899); 
see 5 Fletcher Cyc. Corp. (Perm. Ed.) §§2220, 2253; 14 C.J. §§$1302, 1317. 

"See note 8 supra. 

“Under the amended statute the Colorado court returned substantially to 
common law principles on the purpose question but still requires that the cor- 
poration bear the burden of proving the stockholder’s purpose improper. Dines v. 
Harris, 88 Colo. 22, 291 Pac. 1024 (1930); Coale Developing Co. v. Kennedy, 121 
Ohio St. 582, 170 N.E. 434 (1930). 

See note 8 supra for wording of these amendments. 

“ Sullivan v. Ward, 304 Mass. 614, 24 N.E. (2d) 672 (1939); see note (1933) 
40 W. Va. L.Q. 64. 
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In view of the fact that placing the burden of persuasion on the 
stockholder will greatly hamper and discourage the exercise of the 
right, even for highly desirable purposes, the burden of proof prob- 
lem should be approached not merely as a question involving the 
legalistic refinements of statutory interpretation, but by a careful 
appraisal of the social and economic policy behind the right of in- 
spection. Although a problem so rooted in policy should be pri- 
marily determined by the legislature, if the Wisconsin court should 
face the question while the legislative intent is as unformulated as it 
is to-day, it cannot avoid making a policy determination whatever its 
decision. Since the present amendment leaves much to be desired 
both by way of clarification of the concept of “proper purpose” and 
by way of settling the vital burden of proof issue, another amend- 
ment would be desirable. Any such amendment should avoid the 
ambiguity of resolving the question in terms of a presumption but 
should instead expressly state upon whom the burden is placed and 
the extent of that burden. 

Doucias SouTaR 























NOTES AND COMMENTS 


TRUSTS—ALLOCATION BETWEEN LiFe BENEFICIARY AND Rez- 
MAINDERMAN—The rules for apportioning trust funds between the 
life beneficiary and the remainderman are nothing more than a means 
of arriving at the presumed intent of the settlor; and in Wisconsin 
as elsewhere such intent, when it can be ascertained from the face 
of the instrument, is controlling. In a number of cases unfairness 
has resulted from the fact that the courts, in establishing rigid rules 
as to what is income or corpus of the trust, have been apt to dis- 
regard this basic principle.? As is true in so many cases where the 
court is called upon to construe written instruments, the primary 
source of the difficulty and confusion which has surrounded the ap- 
portionment problem can be traced to unskillful draftsmanship. If, 
in drafting trust agreements, more foresight is used in distinguishing 
between income and corpus, the trustee’s task of keeping both the life 
beneficiary and remainderman appeased will be greatly simplified; 
and much of the litigation, if not altogether avoided, will be made 
less complicated.® 


Dividends on Stock—But since trust agreements so often give 
the income of certain property to A for life with remainder to B 
without being more specific as to what A’s share is to be, the courts 
have been called upon to determine just what the settlor intended the 
life beneficiary to have. When stock is left in trust it is the well 
settled rule that ordinary dividends declared during the existence of 
the life interest are to go to the life beneficiary for that period. Some 
difficulty has arisen in determining whether for the purposes of ap- 
portionment a dividend is ordinary or extraordinary. The Wiscon- 
sin court held cash dividends of normal size which were paid at 
frequent and regular intervals over a period of years were ordinary, 
although they were paid in part from surplus not accumulated from 





*Estate of Wells, 156 Wis. 294, 144 N.W. 174 (1914). 

*See Soehnlein v. Soehnlein, 146 Wis. 330, 343, 131 N.W. 739, 747 (1911) 
where the court criticizes the Massachusetts rule of allocating dividends as being 
subversive of the settlor’s intent. The Massachusetts rule which awards cash 
dividends to the life beneficiary and stock dividends to the remainderman is said 
to make the action of the corporation determining the character of the dividend 
paramount to the intent of settlor. This criticism might be qualified to read, 
“paramount to the ‘unexpressed’ intent of the settlor,” for the Massachusetts 
tule, as well as the other rules of allocation, purports to be applicable only in 
the absence of a controlling intent of the settlor expressed in the trust instrument. 
* See Estate of Dittmer, 197 Wis. 304, 308, 222 N.W. 323, 324 (1928). 


— 
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current earnings.‘ However, it is the proper allocation of extra- 
ordinary dividends that has caused most of the trouble. When the 
extraordinary dividend is not declared from earnings of the corpora- 
tion, but represents an appreciation or a change in form of the capital 
assets, such dividend goes to the corpus of the trust.5 The presump- 
tion is that a dividend on corporate stock was declared out of earn- 
ings, and the burden is on the remainderman to show it was not.® In 
allocating extraordinary dividends declared from earnings, the Wis- 
consin court is committed to the Pennsylvania rule of apportionment. 
Under this view any extraordinary dividend, whether paid in cash 
or stock, belongs to the life beneficiary unless it intrenches on the 
corpus of the trust estate as it existed when the trust vested. In 
other words, so much of the extraordinary dividend as was declared 
from earnings accumulated since the vesting of the trust goes to in- 
come.” In Estate of Gerlach® the court held that the same rule of 
apportionment is applicable to the dividends of a liquidating corpora- 
tion as to those of a going concern. The life beneficiary had no just 
complaint where he received the surplus accumulated since the be- 
ginning of the trust and was not entitled to profits which were ab- 





*Estate of Boyle, 235 Wis. 591, 598, 294 N.W. 29, 32 (1940). The court sets 
forth six criteria for determining ‘whether or not a dividend is extraordinary. 
These are the same criteria set forth by the RestaTEMENT, TRUSTS (1935), § 236a. 
“(1) Whether similar dividends have been declared with regularity in the past. 
(2) Whether such dividends are regularly paid out of current earnings. 

(3) The frequency with which such dividends are declared. 

(4) The size of the dividend in relation to the market value of the shares at 
the time of the creation of the trust. 

(5) The designation, if any, placed upon it by the directors of the corporation. 
(6) The sources of the earnings from which the distribution is made.” 

"Welch v. Welch, 235 Wis. 282, 341, 290 N.W. 758, 785 (1940); Miller v. 
Payne, 150 Wis. 354, 378, 136 N.W. 811, 819 (1912); Pabst v. Goodrich, 133 
Wis. 43, 69, 113 N.W. 398, 405 (1907). 

In Miller v. Payne, supra, although the court recognized the general rule 
that dividends resulting from a change in form of capital go to corpus, it also 
recognized the exception to it that when a corporation’s business involves changing 
the form of or consuming its capital, the life beneficiary is entitled to part of the 
proceeds. However, here the corporation was formed to aid a bank in disposing 
of its realty and was not formed for the purpose of buying and selling land. 
The court therefore concluded that the exception was not applicable, and that the 
general rule awarding such dividend to corpus applied. 

* Miller v. Payne, 150 Wis. 354, 381, 136 N.W. 811, 820 (1912). 

"State ex rel. Coykendal v. Karel, 215 Wis. 505, 255 N.W. 132 (1934); 
Estate of Paddock, 213 Wis. 409, 251 N.W. 229 (1933); Estate of Matthews, 
210 Wis. 109, 245 N.W. 122 (1933); Will of Jenkins, 199 Wis. 131, 225 N.W. 733 
(1929); Estate of Dittmer, 197 Wis. 304, 222 N.W. 323 (1928); Estate of 
Gerlach, 177 Wis. 251, 188 N.W. 94 (1922); Miller v. Payne, 150 Wis. 354, 381, 
136 N.W. 811, 820 (1912); Soehnlein v. Soehnlein, 146 Wis. 330, 340, 131 N.W. 
739, 743 (1911); see Estate of Boyle, 235 Wis. 591, 596, 294 N.W. 29, 31 (1940). 
*177 Wis. 251, 188 N.W. 94 (1922). 
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sorbed by the loss the corporation suffered on the sale of its assets.® 
In the reverse situation the court again applied the same rule. An 
extraordinary dividend was given to the life beneficiary and later the 
corporation made enough profits out of which no dividends were 
declared to more than restore the book value of the stock as it existed 
when the trust vested.” The court held that apportionment must be 
made as of the time the dividend was declared and gave the remain- 
derman judgment for the amount that the dividend reduced the book 
value as it existed at the time the trust vested. In the Will of Jen- 
kins the corporation resolved that the dividend was declared out 
of earnings accumulated prior to testator’s death. The court, again 
applying the Pennsylvania rule, held that if the earnings were in fact 
made after this time, the corporation could not by resolution change 
them into earnings prior to testator’s death and thus defeat the lat- 
ter’s desire to secure the income to the life beneficiary. The same 
principle was applied in a later case where the corporation placed 
earnings made after the trust vested into a depreciation reserve, and 
upon liquidation it was found that there had been no depreciation of 
the property.’ The liquidating dividend paid from such reserve be- 
longed to the life beneficiary, and the action of the corporation had 
not taken from the earnings its character as income. In the afore- 
mentioned cases the Wisconsin court has adhered to the Pennsylvania 
rule which, it is generally agreed, most nearly approximates the 
settlor’s intent. 


Stock Rights—In several cases there has been a recession from 
the Pennsylvania rule by the Wisconsin court. The Will of Barron™ 
indicated that where the trustee received stock rights from the corpo- 
ration and sold them, the proceeds should be apportioned between 
the life beneficiary and remainderman according to the proportion of 
the surplus which was accumulated while the stock was held in 
trust.1* This dictum was overruled a number of ‘years later, the court 





*The court awarded the first 100% of the liquidating dividend to corpus so 
that it would have at least the par value of the stock held at testator’s death. 
It is usually held that it is the integrity of the corpus as it existed when the 
trust vested, and not merely the par value of the stock then held, which must 
be preserved. 

* Estate of Dittmer, 197 Wis. 304, 222 N.W. 323 (1928). 

199 Wis. 131, 225 N.W. 733 (1929). 

“4 Estate of Matthews, 210 Wis. 109, 245 N.W. 122 (1933). 

%163 Wis. 275, 280, 155 N.W. 1087, 1089 (1916). 

“No apportionment was made in this case, however, due to the lack of 
necessary evidence; and the proceeds of the stock rights were awarded to corpus, 
they being presumed in the absence of evidence to represent an increment to 
original capital. 
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awarding the proceeds of the stock rights to corpus.’5 Although the 
cases on this point are in conflict, consistency and fairness seem to 
require that a court which follows the Pennsylvania rule should not 
refuse to apportion stock rights.1¢ 


Sale of Stock.—In the lengthy and confused case of Will of 
Roebken"' the court refused to extend the apportionment doctrine to 
the case where stock held in trust is sold at a profit. Here the trustee 
held stock which was worth $6000 when he received it from testator 
and which some years later he sold at a $3000 profit. The court held 
that the entire sum belongs to corpus, calling attention to the Estate 
of Merrill'® and asserting that Pennsylvania has repudiated the doc- 
trine as applied to the sale of stock. The latter assertion is not en- 
tirely accurate.” The underlying reason given for not apportioning 
in this situation seems to be the difficulty of ascertaining to what 
extent an increase in the market value of the stock is due to the 
earnings of the corporation since the vesting of the trust. The 
Wisconsin decision recognizes that the rule was properly applied in 
former cases,” but points out that a distinction must be made be- 
tween the case where stock is sold at a profit and the one in which 
the corporation declares stock or liquidating dividends. It is not 
clear why it is more difficult in one case than in the other to determine 
how much of the proceeds or dividend is due to the earnings of the 





Estate of Merrill, 196 Wis. 351, 220 N.W. 215 (1928). The court cites 
Estate of Dickinson, 285 Pa. St. 449, 132 Atl. 352 (1926), and the annotation in 
24 A.L.R. 84 to support its decision. 

“The writer of the annotation in 24 A.L.R. 84, 87, cited by the court in the 
Merrill case, says: “There is some apparent conflict upon the point in the 
Pennsylvania cases; but upon the whole they seem to support the doctrine of the 
Holbrook case, 174 N.H. 201, 66 Atl. 124, which gives the benefit of the stock 
right to income to the extent that the new shares, in respect of which the right 
is given do not impair the intrinsic value of the old shares as of the commence- 
ment of the life interest.” Jones v. Integrity Trust Co., 292 Pa. 149, 153, 140 
Atl. 862, 863 (1928); See In re Nirdlinger, 290 Pa. 457, 465, 139 Atl. 200, 203 
(1927). 

7 230 Wis. 215, 235, 283 N.W. 815, 823, (1939). 

* 196 Wis. 351, 220 N.W. 215 (1928). 

” In re Nirdlinger, 290 Pa. 457, 139 Atl. 200 (1927), the court held that the 
proceeds of the sale of shares are apportionable and go to the life beneficiary 
insofar as they exceed the intact value of the shares at the time of the creation 
of the trust. : 

In re Nirdlinger, 290 Pa. 457, 476, 139 Atl. 200, 207, (1927), the court 
observes that modern accounting has nullified at least to some extent the 
difficulty argument. Under the modern systems of corporate bookkeeping which 
are required by the government for tax purposes, it would not in most cases be 
exceedingly difficult to prove how much of the proceeds from the sale were due 
to the income of the corporation. 

“Estate of Matthews, 210 Wis. 109, 245 N.W. 122 (1933); State ex rel. 
Coykendal v. Karel, 215 Wis. 505, 255 N.W. 132 (1932). 
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corporation accumulated during the life interest. Even assuming 
that various factors entering into the determinatioin of the market 
value of stock make application of the apportionment doctrine well 
nigh impossible in a particular case, it does not seem to justify a 
flat rule that the doctrine is never applicable to cases involving the 
sale of stock. Since this jurisdiction has committed itself to the 
Pennsylvania rule, usually conceded to reach most nearly the results 
intended by the settlor, the fact that it is difficult to apply should not 
deprive either party of the advantage of it in a case where he is able 
to overcome this difficulty by sufficient proof of the earnings of the 
corporation and of the reason for the increased value of the stock. 
As was previously pointed out, the primary object should not be to 
set forth rigid rules covering all cases of a certain type, ‘but to deal 
with each case in a way that will reach the result the settlor most 
likely intended. 


Wasting Assets —The general rule for allocating the proceeds of 
wasting assets between the life beneficiary and remainderman was 
approved in Estate of Wells** where the trust included stock of min- 
ing and lumbering corporations. The trustee withheld from the life 
beneficiary part of the dividends on such stock. The court in affirm- 
ing the trustee’s action followed the principle that where the property 
is of a wasting nature the dividends represent a decrease of corporate 
assets, and consequently the life beneficiary is entitled to receive only 
the current rate of interest on the trust property; the rest goes to 
restore the corpus of the estate. Whether the principle was properly 
applicable to this case may be doubted because the settlor had held 
this mining stock during his life. It is only where such wasting 
property later becomes a part of the trust estate that it is entirely 
fair to assume that testator did not intend life beneficiary to get all of 
the “income.”* 


In line with the general rule the Wisconsin court has held that 
where the trustee purchases securities at a premium, he should 
take from income and add to corpus enough to repay the latter 
for the amount paid as a premium; and this rule is not changed 
even though the securities later are sold at a price high enough to re- 





156 Wis. 294, 303, 144 N.W. 174, 177 (1914). 

* However, the application of this principle was not essential to the disposi- 
tion of the case, since the terms of the trust instrument made absolute and final 
the judgment of the trustees in ascertaining how much of every dividend was 
income. Moreover, the instrument showed the intent of testator to preserve the 
corpus of the trust intact. 
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store to corpus the amount taken therefrom.** Although the general 
rule requires that where the trustee buys bonds at a premium he 
must set aside enough of the income to repay the corpus, the courts 
have been unwilling to give the life beneficiary more than the rate 
of interest on bonds which the trustee has purchased at a discount.?5 
Since the courts deprive the person entitled to income of part of the 
interest from premium bonds and since the lower price of discount 
bonds is at least partly due to the lower rate of interest which they 
pay, it seems unfair that the life beneficiary should not receive enough 
in addition to the nominal interest so that he receives the entire net 
income on the bond. A recent Wisconsin statute provides that the 
earned increment on United States savings bonds shall be considered 
income and not trust principal.2® In the Will of Wehner" which 
arose shortly before this statute took effect, the court reached the 
same conclusion. The trustee purchased United States government 
bonds which were redeemable at any time in accordance with a 
schedule providing for an increased redemption price every six 
months. The difference between the purchase and redemption prices 
was held to be income. The court further held it proper for the 
trustee to pay, to the life beneficiary out of cash belonging to corpus 
the amount of the increase in value at the end of each six month 
period, considering such payment to be an investment of corpus in 
the increment earned but not payable. The court quite clearly limits 
its decision to the United States government bonds involved because 
they are entirely non-speculative and because their values are deter- 





“Estate of Wells, 156 Wis. 294, 309, 144 N.W. 174, 179 (1914); Estate of 
Allis, 123 Wis. 223, 230, 101 N.W. 365, 367 (1904). In the Estate of Wells, 
supra, the same principle of repayment to corpus was applied to premium bonds 
which were part of the estate at testator’s death. This rule is usually applied 
only where the securities are purchased after the trust has vested. This distinc- 
tion applicable to bonds purchased at a premium has not always been applied to 
other types of wasting assets; although for the purposes of allocation between 
the life beneficiary and remainderman there seems to be as much reason for it in 
one case as in the others. 

™Estate of Gartenlaub, 198 Cal. 204, 244 Pac. 348 (1926); Re Houston, 19 
Del. Ch. 207, 165 Atl. 132 (1933); Wood v. Davis, 168 Ga. 504, 148 S.E. 330 
(1929) ; Old Colony Trust Co. v. Comstock, 290 Mass. 377, 382, 195 N.E. 389, 
392 (1935). The reasons given by these courts for refusal to allow the life bene- 
ficiary anything in addition to nominal interest are: the absence of any fund out 
of which accumulation can be made; there is no way to be sure the bond will 
be paid at maturity; and the gain received through the discount is a capital gain. 
The last “reason” begs the question since the object is to determine whether it 
is a capital gain or income. The first two objections might be met by giving 
the life tenant or his estate a share when the security is redeemed. 

Laws of 1941, c. 244. 

238 Wis. 557, 300 N.W. 241 (1941). 
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minable at any fixed time. It may be argued that the principles of 
the Wehner case could well be extended to other types of discount 
bonds. 


Expenses——The question of the proper allocation of expenses 
between the income and corpus of the trust arose in the Estate of 
Matthews** where the court approved the general rule that the 
remainderman is entitled to have enough taken from income to pre- 
serve the physical integrity of the corpus; therefore the life bene- 
ficiary must make all ordinary, reasonable, and necessary repairs. In 
Welch v. Welch®® the court held that the cost of erecting a new 
building was properly paid for out of corpus without amortization. 
The court approved the Restatement rule requiring permanent im- 
provements to be paid for out of principal,®° and decided that the 
wasting property doctrine requiring amortization was not applicable 
to the property there involved. In view of this holding, the opinion 
of the court in the earlier case of Estate of Cole*4 would seem to be 
of little effect today. There the court affirmed a decision charging 
expenses for permanent improvements to income, saying that no 
case sanctions improvements in property at the expense of the 
remainderman where the power is not given by the trust instrument 
and where the income is enough to meet all such expenses.52 Under 
the rule of the Restatement which was approved in the Welch case, 
permanent improvements are to be regarded as substitutions of one 
type of principal for another and would not now in this state be 
chargeable to the life beneficiary. 

The question of proper allocation has also arisen regarding trus- 
tee’s compensation. In Miller v. Payne** the trustee was entitled to 
$500 for his services in the settlement of a dispute between the life 
beneficiary and remainderman over the distribution between them 
of a certain dividend. The court there held that since the dispute 
was bona fide and both parties were responsible for it and interested 
in its settlement, this expense should be apportioned between them 





210 Wis. 109, 245 N.W. 122 (1933). 

* 235 Wis. 282, 329, 290 N.W. 758, 780 (1940). 

* RESTATEMENT, TrRuSTS (1935) § 233k. 

"102 Wis. 1, 8, 78 N.W. 402, 404 (1899). 

™ By the provisions in the will the property was given to the trustees “to 
disburse the same (revenues) by paying for all repairs, insurance, taxes and 
expenses of administering the trust. . .” The “repairs” in this provision would 
seem to mean nothing more than is necessary to maintain the property in the 
condition in which it existed at testator’s death, and not to include permanent 
improvements so as to justify their payment out of income. 
* 150 Wis. 354, 384, 136 N.W. 811, 821 (1912). 
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equally. This result is certainly fair, and is not opposed to the 
general rule that so much of the trustee’s compensation as is attribu- 
table to duties performed to preserve income should be paid from 
income, and so much as is attributable to protection of corpus is pay- 
able from corpus.®* 


Income and Expenses Accruing Partly During Life Interest— 
There are several aspects of the apportionment problem which the 
Wisconsin court has not yet had occasion to pass on. One of these 
is the question whether ordinary income or expenses of the trust 
estate which accrue only partly during the trust period should be 
apportioned. It is uniformly held by courts which have passed on 
the point that interest which accrues only partly during the trust 
period is apportionable unless the trust instrument shows a contrary 
intent. Even though it is due and payable only periodically, it is 
said to accrue from day to day. However, the courts have usually 
refused apportionment of rent, giving as a reason that on well recog- 
nized principles of law payment need not be made before the due 
date.*> In a dispute between landlord and tenant this reason would 
bear weight ; but as between life beneficiary and remainderman of a 
trust it seems to miss the point. The object being to determine what 
the settlor intended the life beneficiary to have, when the settlor 
leaves the income of property to A for life remainder to B and fails 
to say more, the rational assumption would seem to be that he intends 
A to receive so much of the rent as is attributable to the trust period. 
This would be especially true where the business practice of settlor 
was to account for rent on an accrual basis. 

As to payment of taxes the courts have usually held that they 
are payable out of income if they become a lien on the property 
during the life interest. But in later cases it has been held that 
where the life estate is in existence during only part of the period 
which the tax payment covers, such expense must be apportioned.* 
Where the period covered by such expense or income payment is 
ascertainable, the most logical solution as well as the one most nearly 





“2 Scott, Trusts (1939) § 233.3. 

*In Matter of Rosenstein, 274 N.VYS. 126, 152 Misc. 777 (1934), the 
apportionment problem arose both at the beginning and at the end of the trust 
period. Here rent was paid in advance before the beginning of the trust. The 
court held such rent being due before the life interest began is not apportionable. 
Another rent payment was due three days before the life beneficiary died. This 
the court held apportionable due to a statute providing for apportionment of 
rents on the death of life beneficiary. 

* Trust Company of Georgia v. Kenny, 188 Ga. 243, 3 S.E. (2d) 553 (1939); 
Re Shulz, 231 N.Y.S. 677, 133 Misc. 168 (1928). 
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accomplishing the results intended by the settlor is the one which 
charges or awards to the life beneficiary so much of the particular 
income or expense as accrues during the existence of his interest. 


Unproductive Property—Another aspect of the apportionment 
problem which has not yet confronted the Wisconsin court is the 
distribution of the proceeds of property which has been unproduc- 
tive during the trust period. Ordinarily it would seem the life bene- 
ficiary is entitled only to the income of the trust property and 
hence should receive nothing when the unproductive property is sold 
because it has produced no earnings. But to hold thus would in 
many cases place an undue hardship on him, which result is made 
so much the more unfair when the life beneficiary is the primary 
object of the settlor’s bounty. Partly because of this and partly be- 
cause of the established rule that it is the trustee’s duty not to retain 
unproductive property, it has been held in a number of cases that 
where such property is retained for a time and then sold, a ‘part of 
the proceeds go to the life beneficiary as delayed income, providing 
always that the trust agreement does not show an intent to have such 
property retained by the trustee. The apportionment is made by 
determining what sum, together with interest at the current rate on 
trust investments from the time the duty to sell arose until the date 
of sale, equals the net proceeds derived from the sale of the property. 
The sum so determined is principal.*7 In the cases where the pro- 
perty is productive when the trust vests but subsequently becomes 
unproductive, the courts have had little trouble in deciding that the 
apportionment principle should be applied. But where the trust 
property is unproductive when left by the settlor, they are very ready 
to find an intention not to have the life beneficiary receive any income 
from it, since the settlor was aware of the unproductivity. As a 
result, some cases have allowed apportionment of the proceeds of 
unproductive property only where there is an imperative direction to 
the trustee to dispose of the property.** In other cases, the fact 
that there was no mandatory power of sale together with the fact 
that the unproductive property was a relatively small part of the en- 





* Edwards v. Edwards, 183 Mass. 581, 67 N.E. 658 (1903); In re Jackson’s 
Will, 258 N.Y. 281, 179 N.E. 496 (1932); Furniss v. Cruickshank, 230 N.Y. 495, 
130 N.E. 625 (1915); Lawrence v. Littlefield, 215 N.Y. 561, 109 N.E. 611 (1915) ; 
Rhode Island Hospital Trust Co. v. Tucker, 52 R.I. 277, 160 Atl. 465 (1932); 
Quinn v. First National Bank, 168 Tenn. 30, 73 S.W. 2nd 692 (1930); REsTATE- 
MENT, Trusts (1935) § 241. 

*Love v. Englke, 368 Ill. 342, 14 N.E. (2d) 288 (1938); Note (1938) 6 
U. of Cur. L. Rev. 129; Comment (1936) 49 Harv. L. Rev. 805. 
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tire estate was sufficient reason to deny apportionment.2® A New 
York case held that apportionment is only to prevent the life bene- 
ficiary’s suffering a decreased income when the unproductive prop- 
erty is a large part of the estate.4° However, the same court later 
said in a leading case that apportionment should be made when all 
the circumstances showed that testator presumably so intended.‘ 
The relevant circumstances referred to were the relation of testator 
to the life beneficiary, the productivity of the property at the time 
of testator’s death, and the proportion of the trust estate which was 
unproductive. Even this case does not go as far as the rule set forth 
in the Restatement of Trusts under which the mere fact that pro- 
perty is unproductive justifies the court in apportioning the proceeds 
upon sale, unless the settlor manifests a contrary intent.** In the 
majority of instances the Restatement rule reaches the best result, 
for if the settlor had thought about the problem, he would have in- 
tended the life beneficiary to have a fair income from all the property. 
The rule which deprives him of any share of the proceeds merely 
because the settlor failed to put into the trust instrument a man- 
datory power of sale*® or because the unproductive property is a 
relatively small part of the trust estate** does not in most cases seem 





* Creed v. Connelly, 272 Mass. 241, 172 N.E. 106 (1930); In re Satter- 
white’s Will, 262 N.Y. 339, 186 N.E. 857 (1933). 

“In re Marshall, 238 N.Y.S. 763, 136 Misc. 116 (1930). 

“In re Rowland, 280 N.Y.S. 542, 155 Misc. 826 (1935). 

@ RESTATEMENT, Trusts (1935) § 240: “Unless it is otherwise provided by 
the terms of the trust, if property held in trust to pay the income to a beneficiary 
for a designated period and thereafter to pay the principal to another bene- 
ficiary produces no income or an income substantially less than the current 
rate of return on trust investments, and is likely to continue unproductive, 
or under-productive, the trustee is under a duty to the beneficiary entitled 
to the income to sell such property within a reasonable time.” RESTATEMENT, 
Trusts (1935) § 241(1): “Unless it is otherwise provided by the terms of 
the trust, if property held in trust to pay the income to a beneficiary for a 
designated period and thereafter to pay the principal to another beneficiary is 
property which the trustee is under a duty to sell, and which produces no income 
or an income substantially less than the current rate of return on trust invest- 
ments or which is wasting property or produces an income substantially more 
than the current rate of return on trust investments, and the trustee does not 
immediately sell the property, the trustee should make an apportionment of the 
proceeds when made.” 

“See In re Jackson’s Will, 258 N.Y. 281, 291, 179 N.E. 496, 500 (1932), 
where the court, apparently recognizing the weakness of this view said: “The 
distinction between this case and cases where there is no imperative power of 
sale or equitable conversion, where the testator directs trustees to sell only in 
their discretion and where it is therefore said that the only inference is that the 
testator intended to benefit the principal of his estate may not ultimately 
prevail.” 

“In re Chapal’s Will, 269 N.Y. 464, 471, 199 N.E. 762, 764 (1936), the 
court held that each unit of property should be treated separately. The carrying 
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to reach the result settlor most likely intended. Since the delay in 
disposing of such property is usually due to a desire to obtain a fair 
price for it, the remainderman is benefited more than the life bene- 
ficiary ; and it thus seems unfair to assume the settlor intended the 
latter to be deprived of his income during the delay. Some of the 
courts, although they decree apportionment when the sale of unpro- 
ductive property results in a loss, have refused to do so when the 
sale results in a profit, on the theory that an increase in the value of 
trust property belongs to corpus.*® But under the view that the 
proceeds represent both principal and delayed income, it would seem 
the courts should be more ready to apportion in the latter situation, 
if any distinction at all is justified. It should be noted that the rule 
of apportioning proceeds of unproductive property has not been con- 
fined to realty.“ 


Defaulted Mortgages.—An important phase of the unproductive 
property problem is concerned with trust estates which include mort- 
gages which have gone into default. In these cases where the prop- 
erty usually becomes unproductive after the trust vests and where 
the proceeds are seldom enough to cover the principal of the mort- 
gage plus unpaid interest, the courts have had little difficulty in pre- 
suming that the settlor intended the life beneficiary to get a share of 
the proceeds as delayed income. As was usually done in dealing with 
the sale of other types of unproductive property, the court in this 
situation views the proceeds received upon foreclosure and sale as 
representing both principal and income; the salvage operation is 
viewed as a joint undertaking for the life beneficiary and remainder- 
man. The main conflict has arisen over the proper method of appor- 
tionment. The Pennsylvania court has used the usual method appli- 
cable to unproductive property; that is, the life beneficiary receives 
the current rate of return on trust investments for the period that 





charges of each should be charged separately, and the proceeds of each sale 
apportioned separately. This seems the most rational method of handling the 
problem, since to determine when the property as a whole provides the life bene- 
ficiary a “fair” income would be an extremely difficult problem in each case that 
arises. 

“Parker v. Johnson, 37 N.J. Eq. 366 (1883); Burnet v. Witschief, 96 
N.J. Eq. 71, 126 Atl. 23 (1924); Bailey and Rice, Duties of a Trustee with 
Respect to Defaulted Mortgage Investments (1935) 84 U. or Pa. L. Rev. 157; 
Note (1925) 23 Micu. L. Rev. 431. 

“In re Clarke, 3 N.Y.S. (2d) 60, 166 Misc. 807 (1938) (collection of paint- 
ings); Rhode Island Hospital Trust Co. v. Tucker, 52 R.I. 277, 160 Atl. 465 
(1932) (corporate stock); Quinn v. First National Bank, 168 Tenn. 30, 73 S.W. 
(2d) 692 (1930) (certificates in a real estate pool). 
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the property was unproductive.“* But a number of cases have al- 
lowed the life beneficiary the mortgage rate by apportioning the 
proceeds in the ratio that the principal sum due on the mortgage 
bears to the unpaid interest.** If the trustee buys in at the fore- 
closure sale, there are two unproductive periods: the first from the 
date of the last interest payment up to the date of the foreclosure, 
and the second from, the latter time up to the date the trustee sells 
the property. Usually the same rate, whether it be the trust rate or 
the mortgage rate, is used throughout. But the New York court 
in at least one case used the mortgage rate for the first period, and 
the trust rate for the second.*® In dealing with the unproductive 
property problem, the New York court has treated the mortgage 
situation as something sui generis. Thus in the Will of Otis® although 
the proceeds of the foreclosure sale of mortgaged property were 
apportioned, the proceeds of securities taken in exchange for a de- 
faulted mortgage were not, even though they paid no interest while 
held by the trustee.54 The securities being salable on the market, 
the proceeds were treated merely as a change in the form of princi- 
pal and were awarded to corpus. The distinction drawn by the New 
York court between the defaulted mortgage case and other unproduc- 
tive property cases might be justified on the ground that the property 
sold after a mortgage foreclosure clearly is security for both the 
interest and principal of the mortgage. But if a court proceeds on 
the hypothesis that the trustee is under a duty to sell unproductive 
property and that any delay in such a sale is a joint undertaking of 
the life beneficiary and remainderman, then no distinction ought to 


be made between these two types of cases. 





“ Nirdlinger’s Estate, 327 Pa. 171, 193 Atl. 30 (1937) ; RESTATEMENT, TRUSTS 
(1935) § 241(2). 

“In re Tuttle, 49 N.J. Eq. 259, 24 Atl. 1 (1892); Hagan v. Platt, 48 
N.J. Eq. 206, 21 Atl. 860 (1891); Will of Otis, 276 N.Y. 101, 11 N-E. (2d) 556 
(1937); In re Chapal’s Will, 269 N.Y. 464, 199 N.E. 762 (1936); Meldon v. 
Devlin, 31 App. Div. 146, 23 N.Y.S. 172 (1898). 

In the Otis case, supra, the court held that where the trustee in selling the 
property took back a purchase money mortgage in part payment, it should be 
apportioned along with the cash received between the life beneficiary and 
remainderman. But in Nirdlinger’s Estate, 327 Pa. 171, 176, 193 Atl. 30, 33 
(1937), the court held that the purchase money mortgage should not be appor- 
tioned, but should be considered as a reinvestment; the life beneficiary is 
entitled to receive the cash. The latter would seem the more sensible, since the 
remainderman’s share will be reinvested anyway. 

“ Re Manger, 300 N.Y.S. 878, 883, 165 Misc. 254 (1937). 
"276 N.Y. 101, 11 N.E. (2d) 556 (1937). 

" Accord, Re Eagle, 7 N.Y.S. (2d) 173, 169 Misc. 140 (1938). 
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Carrying Charges and Rents of Unproductive Property—The 
courts which have dealt directly with the problem of carrying charges 
hold in most cases that they are payable from income unless the 
trust instrument effects an equitable conversion, that is unless it 
contains a mandatory power of sale.5? But where the property be- 
comes unproductive after the trust vests, such charges are payable 
from principal.5* Where the settlor has made no provision that the 
unproductive property should be retained in trust, the fair inference 
is that if he had considered the problem he would not have desired 
the life beneficiary to be charged with the expenses of carrying the 
property, since he is usually the person whom the settlor is most 
anxious to provide for; moreover, if such charges are paid from 
principal the life beneficiary still bears his share of the burden by 
failure to receive any income on the amount so expended. A closely 
related question is whether the rents received on property which the 
trustee bought at the foreclosure sale should go to principal or in- 
come during the time the trustee holds the property.> Both New 
York and Pennsylvania have favored the view that net rents, the 
gross rents less carrying charges, should be allocated to the life bene- 
ficiary.°® 

How the Wisconsin court will treat the accrual and unproductive 
property problems is of course merely a matter of conjecture. It 
is possible that it will draw an analogy between the stock cases and 





™ Creed v. Connelly, 272 Mass. 241, 246, 172 N.E. 106, 107 (1930); In re 
Satterwhite’s Will, 262 N.Y. 339, 186 N.E. 857 (1933); but cf. In re Jackson’s 
Will, 258 N.Y. 281, 179 N.E. 496 (1932), where the court held such charges 
properly payable out of principal where the trust instrument merely authorized 
the trustee to sell unproductive property. 

“Will of Otis, 276 N.Y. 101, 11 N.E. (2d) 556 (1937); In re Chapal’s Will, 
269 N.Y. 464, 199 N.E. 762 (1936); Nirdlinger’s Estate, 331 Pa. 135, 200 Atl. 
656 (1938); Trusts, RESTATEMENT (1935) § 233m. 

“In Nirdlinger’s Estate, 327 Pa. 171, 193 Atl 30 (1937), the court went even 
further and allowed the life beneficiary to recover interest on the funds advanced 
from principal for foreclosure costs and carrying charges on the theory that if 
the money had been borrowed elsewhere, the life beneficiary would have received 
income from the sum taken from principal. 

“For a discussion of the disposition of rents and carrying charges, see Bailey 
and Rice, Duties of a Trustee with Respect to Defaulted Mortgage Investments 
(1936) 84 U. or Pa. L. Rev. 327. 

“See Will of Otis, 276 N.Y. 101, 115, 11 N.E. (2d) 556, 558 (1937): “The 
equities of a life tenant to receive the whole income that may accrue during his 
tenancy are every whit as great as that of the remainderman to have the corpus 
of the trust preserved unimpaired.” 

See Nirdlinger’s Estate, 331 Pa. 135, 138, 200 Atl. 656, 657 (1938): “In 
nearly all instances of long continuing trusts the life tenants are the primary 
objects of the bounty of testators, and their incomes should be preserved to 
them as far as it is possible to do so even though it may result in ultimate 
diminishment of principal to be paid far off remaindermen.” 
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the unproductive property cases. Just as the court refused to carry 
the doctrine of apportionment to its logical extreme in the cases in- 
volving stock rights and the sale of stock, it may, in the case of un- 
productive property, refuse to apportion unless there is proof of 
settlor’s intent to have the trustee sell the property, and unless the 
unproductive property comprises a large proportion of the estate. 
However, counsel and court should be wary about adopting the ap- 
proach which simply points to the stock cases as governing analogies, 
When the unproductive property problem arises, it should be treated 
as an individual situation, and serious consideration should be given 
to apportionment as the best means of accomplishing the results 


settlor most likely intended. 
CLIFFORD LIVINGSTON 


Witts—RENUNCIATION BY Wi1pD0W—SEQUESTRATION TO Com- 
PENSATE DevIsEES.—Former Justice Marshall, leaving an estate 
valued at over $800,000, willed to his widow the homestead, an an- 
nuity of $2000, and $25,000 in cash and securities. Four specific 
devises inventoried at over $129,000 of which the plaintiff’s was the 
largest, being valued at over $48,000, were made along with a few 
small legacies. The rest and residue of the estate was bequeathed in 
trust, income to the widow for life, remainder to defendants and 
others. Upon the widow’s election to take under the statute rather 
than under the will,’ she was paid her one third interest in the per- 
sonality from the residue, and the specific devisees bought her one 
third interest in their devises. Seventeen years after the testator’s 
decease, when the widow died, the plaintiff, a specific devisee, brought 
suit against the residuary legatees claiming that the widow’s re- 
nounced interests should have been sequestered to compensate him for 
the loss caused by the widow’s election. 


In the instant case” the court, although it expressed approval of 
the Restatement rule of sequestration,* refused to compensate plain- 
tiff from the renounced share, finding an intent to the contrary stated 
in the will, and suggesting in the alternative that there was no ma- 
terial distortion calling for sequestration. 


Where a widow elects to take against the will, the interests of 
remaindermen are accelerated, as though she died at the same instant 





* Wis. Star. (1941) §233.14. 
* Hillman v. McLeod, 239 Wis. 162, 168, 300 N.W. 157, 159 (1941). 
* RESTATEMENT, Property (1936) $234. 
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as testator. However, where the widow’s election produces a sub- 
stantial distortion in the testator’s plan of distribution, the great 
majority of courts will, upon request, delay acceleration and seques- 
ter the renounced interests to compensate disappointed devisees and 
legatees.° 

The Supreme Court, in affirming the judgment for the defend- 
ants did not rely on the trial court’s finding of laches against the 
plaintiff,® but held the rules of sequestration and compensation in- 
applicable by virtue of a provision in the will that “all lapsed bequests 
and devises” were to go to the residue. This, the court said, mani- 
fested testator’s intent to have the renounced share of the widow go 
to the residue and not to have it sequestered to reimburse those 
whose bequests were diminished by widow’s election. Admittedly, 
rules of sequestration do not apply in the face of an expressed in- 
tent to the contrary.’ 


In arriving at this construction the court reasoned that because 
Justice Marshall was an able lawyer and judge, he must have known 
that his wife might renounce ; and knowing the meaning of the word 
“lapse” he intended it to cover any interest she might renounce. It 
is submitted, however, that these very circumstances make it un- 
likely that testator intended, by the “lapse clause”, to provide against 
sequestration of the widow’s renounced share. It would seem that 
if this problem occurred to an able lawyer like the testator, when 
drawing a will, he would normally take care of it in more express 
language. The term “lapse”, in its technical sense, does not include 
a widow’s renounced interest. The similar treatment of renounced 
interests and lapsed interests* might suggest to the layman that the 
terms are synonomous. However, one with the background of the 
testator—if his legal learning is to be deemed important in construing 
his will’—employing the word "lapse” as a word of art normally 
means a legacy or devise which fails because the devisee or legatee 
has become incapable of taking under the will between the time it 
was made and the time testator died.’ It is also apparent that lega- 





‘Will of Mclihattan, 194 Wis. 113, 117, 216 N.W. 130, 131 (1927). 

"Notes (1920) 5 A.L.R. 1628, (1935) 99 A.L.R. 230. 

* Hillman v. McLeod, 239 Wis. 162, 300 N.W. 157, 159 (1941). 

"RESTATEMENT, PROPERTY (1936) §234. 

*Moore v. Lincoln Hospital Ass’n., 6 F. (2d) 986, 989 (1925); In Will of 
Reynolds, 151 Wis. 375, 138 N.W. 1019 (1912) (widow’s renounced interest re- 
mained as part of the residue and did not descend as intestate property). Estate of 
Radcliffe, 194 Wis. 330, 216 N.W. 501 (1927) (residuary bequest in general terms 
carried both void and lapsed legacies). 

* Will of Dever, 173 Wis. 208, 180 N.W. 839 (1921). 
* See 4 Pace, Wiis (3d ed. 1941) §1413, p. 158. 
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cies renounced by the widow are not treated, for all purposes, the 
same as lapsed legacies.’* 

Although resting its decision on the above construction of the 
will, the court indicated that if necessary to the decision it would 
hold that the distortion in the instant case was insufficient to war- 
rant sequestration. An analysis of the Restatement rule, of which 
the court purports to approve, in the light of this and previous cases 
may be helpful in predicting when the Wisconsin Court will, and 
when it will not, order sequestration and compensation. 

The basic question is, what constitutes a distortion sufficient to 
warrant using the renounced share to replace parts of bequests used 
to satisfy the widow’s statutory claim? Generally, there is distortion 
when bequests or devises of the same class are not increased or de- 
creased proportionally.1* However, even where there is distortion, 
sequestration may be denied because the distortion is not substan- 
tial.1* The intimation in the instant case may be a recognition of 
the Restatement rule that where the widow’s election cuts into be- 
quests of relatively small value as compared with the total disposable 
assets of the testator, the distortion is not substantial.* It would 
seem fairer to compare the loss of a particular devisee or legatee to 
the total value of his devise or legacy rather than to compare his 
total devise or legacy to the total amount of disposable property. 
For example, if the widow’s election causes the loss of one third of a 
devise or interest worth $15,000, the fact that the total estate was 





™ Lapsed or void devises, under the common law, went as intestate property 
and not under the residuary clause because a specific devise was an exception 
to the residuary clause and did not pass under it unless such intent was expressly 
shown, see Dunshee v. Dunshee, 251 Ill. 405, 412, 96 N.E. 298, 299 (1911) ; Moore 
v. Lincoln Hospital Ass’n., 6F. (2d) 986, 988 (1925). Today, the majority of 
jurisdictions, including Wisconsin, hold that a general residuary clause includes 
lapsed bequests and devises, see Estate of Radcliffe, 194 Wis. 330, 216 N.W. 501 
(1927). However, where the lapsed interest is itself a definite proportion of the 
residue the interest passes as intestate property, in the absence of a contrary 
intent expressly stated, see Harrington v. Pier, 105 Wis. 485, 498, 82 N.W. 345, 
349 (1900) ; Im re Bradley’s Will, 123 Wis. 186, 193, 101 N.W. 393, 395 (1904). 
Under the common law rule and in jurisdictions where a lapsed proportional 
interest in the residue descends as intestate property, there are cases holding that 
renounced interests of an electing spouse do not pass as intestate property. See 
Dunshee v. Dunshee, 251 Ill. 405, 412, 96 N.E. 298, 299 (1911); In Will of Reyn- 
olds, 151 Wis. 375, 138 N.W. 1019 (1912). 

* Hillman v. McLeod, 239 Wis. 162, 173, 300 N.W. 157, 161 (1941). 

* RESTATEMENT, PROPERTY (1936) §234, comment a. 

id. at p. 992. 

“Cases cited as the basis for the rule do not mention the problem of se- 
questration, but merely accelerate the remainders. Rench v. Rench, 184 Iowa 
1372, 169 N.W. 667 (1918); In Rawlings Estate, 81 Iowa 701, 47 N.W. 992 
(1891) ; In re Schulz’s Estate, 113 Mich. 592, 71 N.W. 1079 (1897). 
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worth a million dollars should make the devisee’s claim for reim- 
bursement no less equitable than if the entire estate amounted to 
$50,000. 

The opinion in the Hillman case contains these further implica- 
tions: (1) no distortion is worked against specific legatees by the 
widow’s election when the residue is diminished by an equally large 
percentage ;° (2) acceleration itself is not toa be taken into account 
in determining whether there is a distortion.’* 

The first suggestion indicates that specific and residuary bene- 
ficiaries are, for the purposes of this problem, on the same plane. 
Although the New York Courts have taken that position, saying 
they will not indulge in presumptions as to which class of benefici- 
aries is the favored class and that upon the widow’s election, all 
classes and all beneficiaries must abate proportionately,’* the majority 
of jurisdictions rank specific devisees and legatees as the most favored, 
the general next, and the residuary last. Where the widow’s share 
is paid as a prior charge upon the estate, the property left is used 
first to satisfy the specific devisees and legatees, then the general, 
then if anything is left, the residuary legatees’® unless, of course, it 
is determined from the will and surrounding circumstances that the 
testator intended otherwise.” In compensating from renounced pro- 
perty the same preference has been shown.” The suggestion in the 





* Hillman v. McLeod, 239 Wis. 162, 174, 300 N.W. 157, 162 (1941). “Asa 
result of her election the provisions made by the . . . [residuary clauses] of the 
will, which were manifestly to his most cherished legatees, were diminished in 
the same proportion as was his gift to the petitioner.” It would seem clear the 
residuary interests were not diminished by an equally large percentage because, 
by the widow’s renunciation of the will, the residue was increased by $25,000 
in cash and the value of the $2,000 annuity as well as the value of the widow’s 
life estate in the trust fund. 

“id. at 174, 300 N.W. at 162. 

“In re Topazio’s Estate, 22 N.Y.S. (2d) 847, 175 Misc. 132 (1940). In 
N.Y. the provision made in the will is not renounced on the widow’s election to 
take the amount provided by law; but the bequest goes to make up part of the 
.Statutory share and the other beneficiaries abate proportionately to make up 
the rest. 

* See Shannon v. Eno, 120 Conn. 77, 91,'179 Atl. 479, 484 (1935); Tomb v. 
Bardo, 153 Kan. 766, 114 P. (2d) 320, 327 (1941); Dunlap v. McCloud, 84 
Ohio 272, 274, 95 N.E. 774, 776 (1911); Vance’s Estate, 141 Pa. 201, 206, 21 Atl. 
643, 645 (1891); In re Bradley’s Will, 123 Wis. 186, 189, 101 N.W. 393, 394 
(1904). 

* See Church Home v. Morris, 99 Ky. 317, 318, 36 S.W. 2, 3 (1896); Dunlap 
v. McCloud, 84 Ohio 272, 274, 95 N.E. 774, 776 (1911). 

“Tomb v. Bardo, 153 Kan. 766, 114 P. (2d) 320, 327 (1941) held that on 
widow’s election, beneficiaries of specific gifts were made whole by applying 
proceeds of ineffective gift to widow, then if still not made whole, by applying 
80 much of the residue as may be necessary. See Lonergans Estate, 303 Pa. 142, 
154 Atl. 387 (1931) ; 4 Pace, Wits (3d ed. 1941) §1391, p. 98 saying some courts, 
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instant case that residuary legatees lost just as much by the widow’s 
election as did the plaintiff, seems irreconcilable with In re Bradley's 
Will, holding that residue is that which is left after payment of 
charges, debts, particular legacies, and other burdens, including the 
widow’s statutory share, and that no residue exists until such bur- 
dens are paid.28 Under that definition of residue it is difficult to 
conceive of the residue’s being diminished by the widow’s election so 
that diminution of a specific devise would not amount to distortion.** 


As to the second implication, by ignoring the value of the widow’s 
life estate in the residue the court implies that acceleration itself is 
of no consequence in determining if there is substantial distortion. 
It would seem that where the respective losses of different groups of 
beneficiaries are compared, the fact that one group gains, by having 
their interests in remainder accelerated, would be very important. It 
is possible that such gain may, in a given case, exceed the loss due to 
the widow’s election. If so, it is difficult to justify accelerating in- 
stead of sequestering simply because losses were proportional in the 
first instance. However, the explanation for the court’s failure to 
consider the value of the renounced interest, which was accelerated, 
may be that the value of the widow’s renounced property was rela- 
tively small as compared to the total estate. In Will of Muskat® it 
was said that acceleration did not cause substantial distortion simply 
because other beneficiaries did not receive a like benefit. The court, 
however, took notice of the fact that the renounced life interest 
amounted to only a nine months’ estate, implying that if the widow 
had lived long enough to permit the accumulation of a substantial 
amount, there might have been sequestration.2® In the instant case 
the court observes that, “The petitioner’s rights, whatever they were, 
arose at the time the widow made the election. . . . The fact that the 
widow lived to the advanced age of ninety-one years does not affect 
the construction of the will.” From this it might be inferred that, 





probably a majority, hold that if a beneficiary who has lost a specific gift 
cannot be adequately compensated out of property renounced, he is then entitled 
to be compensated out of residuary estate. If both specific and residuary gifts 
suffer, specific devisees and legatees are entitled to be compensated first. 

123 Wis. 186, 101 N.W. 393 (1904). 

* id. at 190, 101 N.W. at 394. 

“The Bradley case may go too far in denying recognition to residuary legatees 
since most jurisdictions will sequester for residuary legatees before accelerating 
where they are the only ones injured by a widow’s election or where the specific 
devisees and legatees can be paid in full. Adams v. Legroo, 111 Me. 302, 89 Atl. 
63 (1913) ; Sellick v. Sellick, 207 Mich. 194, 173 N.W. 609 (1919); See REsTATE- 
MENT, Property (1936) §234 comment m. 

224 Wis. 245, 271 N.W. 837 (1937). 

* id. at 250, 271 N.W. at 838. 
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contrary to the dictum in the Muskat case, the court will look only at 
the value of the life estate as of the time of election and will not 
consider its value in retrospect to determine the initial question of 
whether or not there is sufficient distortion to warrant sequestration. 
In the instant case the value of the acceleration must have been fairly 
high since, as it turned out, interests in the income from property 
worth approximately $300,000, were accelerated sixteen years. 


Prior to the Restatement, most courts would sequester to make 
up losses to disappointed devisees and legatees.27 Where sequestra- 
tion was not asked, or where the renounced interests were not suffhi- 
cient to compensate disappointed devisees and legatees, or where 
there was nothing to sequester, many courts would dip into the resi- 
due to compensate legatees or devisees recognized as a higher class.”* 
A few jurisdictions refused to compensate disappointed devisees on 
the theory that the possibility of the widow asserting her dower right 
was contemplated by the testator.2® The Restatement recognized as 
the majority rule that the courts would sequester for specific devisees 
as well as specific legatees.°° Wisconsin has given lip service to the 
Restatement rules of sequestration but no case has yet applied them. 

If the court’s readiness to find an expression of intent against 
sequestration and its reluctance to find distortion characterizes its 
true attitude toward the doctrine, it is apt to be of little utility in 
Wisconsin. Wills not uncommonly provide for the disposition of 
lapsed legacies. Moreover, in view of the fact that a widow electing 
against the will gets one third of the personal property and a one 
third dower interest in all the real property,®? in Wisconsin, there will 
seldom be any more distortion between devisees and residuary lega- 
tees than in the instant case. On the other hand the instant case was 
colored by many factors unfavorable to the plaintiff.*2 It may be 





*™ Dunshee v. Dunshee, 263 Ill. 188, 104 N.E. 1100 (1914); Adams v. Legroo, 
111 Me. 302, 89 Atl. 63 (1913); Sellick v. Sellick, 207 Mich. 194, 173 N.W. 609 
(1919) ; Tomb v. Bardo, 153 Kan. 766, 114 P. (2d) 320 (1941) ; Lonergan’s 
Estate, 303 Pa. 142, 154 Atl. 384 (1931). 

* See note 20 supra. 

* Re Povey, 271 Mich. 627, 261 N.W. 98 (1935) does not, however, discuss 
the possibility of sequestration. In Dunshee v. Dunshee, 263 Ill. 188, 104 N.E. 
1100 (1914) it was said that the loss to a devisee was one resulting by operation 
of law against which only the testator could provide an indemnity, but there was 
no request for sequestration. The court indicated that on proper application by 
disappointed devisees, it would sequester a devise or bequest renounced and 
apply it to compensate the disappointed devisees. 

* RESTATEMENT, PROPERTY (1936) $234. 

"Wis. Star. (1941) §233.14. 

“ Hillman failed to request sequestration until 16 years after testator’s death 
and 16 years after widow’s election when the remaindermen’s interests had been 
accelerated and settled. 
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that in different fact situations the court will limit the Hillman case 
as merely an interpretation of the particular testator’s will under the 
particular circumstances. The “no distortion” language may be ex- 
plained as referring to the relatively small percentage of the estate | 
bequeathed to plaintiff. There is certainly much greater reason for | 
compensating disappointed devisees in Wisconsin today when the ~ 
loss is one-third in fee, than there was when the widow’s share 
amounted only to one-third for life. 
Jerry R. SIeEFERT 











